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REPORT OF CASES

DETERMINED IN THE

SUPREME COURT OF THE PHILIPPINES

FIRST DIVISION
[G.R. No. 182375. December 2, 2015]

HADJI RAWIYA SUIB," petitioner, vs. EMONG EBBAH
and the HONORABLE COURT OF APPEALS, 22~?
DIVISION, MINDANAO STATION, CAGAYAN DE
ORO CITY, respondents.

SYLLABUS

1. REMEDIAL LAW; SPECIAL CIVIL ACTIONS; CERTIORARI,;
AN ORIGINAL OR INDEPENDENT ACTION BASED ON
GRAVE ABUSE OF DISCRETION AMOUNTING TO
LACK OR EXCESS OF JURISDICTION AND WILL LIE
ONLY IF THERE IS NO APPEAL OR ANY OTHER
PLAIN, SPEEDY, AND ADEQUATE REMEDY IN THE
ORDINARY COURSE OF LAW AND IT CANNOT BE A
SUBSTITUTE FOR A LOST APPEAL.— Suib availed of
the wrong remedy by filing the present special civil action for
certiorari under Rule 65 of the Rules of Court to assail a final
judgment of the Court of Appeals. Suib should have filed a
petition for review under Rule 45 of the Rules of Court. A
special civil action for certiorari under Rule 65 is an original
or independent action based on grave abuse of discretion
amounting to lack or excess of jurisdiction and it will lie only
if there is no appeal or any other plain, speedy, and adequate

* Hadji Rawiya Suib should be stated as Hadja Rawiya Suib.
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remedy in the ordinary course of law; it cannot be a substitute
for a lost appeal. In the case at bar, Suib is not without any
plain, speedy, and adequate remedy as the remedy of an appeal
is still available. Hence, the present petition for certiorari will
not prosper even if the ground is grave abuse of discretion.

2. ID.; ID.; ID.; IN CASES WHERE THE PARTY AVAILED
OF THE WRONG REMEDY, THE COURT, IN THE
SPIRIT OF LIBERALITY AND IN THE INTEREST OF
SUBSTANTIAL JUSTICE, HAS THE RIGHT TO TREAT
THE PETITION AS A PETITION FOR REVIEW, IF THE
PETITION FOR CERTIORARI WAS FILED WITHIN THE
REGLEMENTARY PERIOD WITHIN WHICH TO FILE
A PETITION FOR REVIEW ON CERTIORARI, WHEN
ERRORS OF JUDGMENT ARE AVERRED, AND WHEN
THERE IS SUFFICIENT REASON TO JUSTIFY THE
RELAXATION OF THE RULES.— In cases where the
petitioner availed of the wrong remedy, the Court, in the spirit
of liberality and in the interest of substantial justice, has the
right to treat the petition as a petition for review: (1) if the
petition for certiorari was filed within the reglementary period
within which to file a petition for review on certiorari; (2) when
errors of judgment are averred; and (3) when there is sufficient
reason to justify the relaxation of the rules. Consulting the
records, we find that the present petition was filed within the
reglementary period within which to file a petition for review
under Rule 45, which also raised errors of judgment. In detail,
after receipt of the assailed Resolution dated 26 February 2008,
Suib filed a Motion for Extension of Time to File Petition
(with Motion for Leave) on 3 April 2008, requesting for an
additional thirty (30) days or until 3 May 2008 within which
to file a petition for review under Rule 45 of the Rules of
Court. However, on 2 May 2008, Suib filed a Petition for
Certiorari under Rule 65, well within the reglementary period
within which to file a petition for review under Rule 45, which
was until 3 May 2008. Therefore, the Court deems it proper
and justified to relax the rules and, thus, treat the instant petition
for certiorari as a petition for review.

3. ID.; APPEALS; FAILURE TO ATTACH THE REQUIRED
COPY OF THE APPEALED DARAB DECISION IS A
SUFFICIENT GROUND FOR THE DISMISSAL OF THE
APPEAL; SUITORS DO NOT HAVE THE LUXURY OF
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FILING A PLEADING WITHOUT THE NECESSARY
ATTACHMENTS; OTHERWISE, THE COURT SHALL
CONSIDER THE SAME AS A MERE SCRAP OF PAPER
AND MAY DISMISS THE SAME OUTRIGHT.— On 10
May 2006, the Court of Appeals ordered Suib, among others,
to submit a legible copy of the DARAB Decision pursuant to
Section 7, Rule 43 in relation to Section 1(g), Rule 50 of the
Rules of Court. However, Suib was able to submit a copy of
the DARAB Decision to the Court of Appeals only after filing
two (2) Compliances or only after almost two (2) months since
Suib filed the petition. The pertinent Rules read: Section 1(g),
Rule 50: Section 1. Grounds for dismissal of appeal. — An
appeal may be dismissed by the Court of Appeals, on its own
motion or on that of the appellee, on the following grounds:
x X X x (g) Failure of the appellant to take the necessary steps
for the correction or completion of the record within the time
limited by the court in its order; x x x x Section 7, Rule 43:
Section 7. Effect of failure to comply with requirements. —
The failure of the petitioner to comply with any of the foregoing
requirements regarding the xxx contents of and the documents
which should accompany the petition shall be sufficient ground
for the dismissal thereof. (n) A reading of the aforesaid
provisions reveals that the requirement in Section 1, Rule 50
in relation to Section 7, Rule 43 of the Rules of Court is
mandatory and jurisdictional. Thus, Suib’s failure to attach
the required copy of the appealed DARAB Decision is a sufficient
ground for the dismissal of her appeal. A litigant, before filing
a pleading to the courts, must first prepare all the necessary
attachments to his/her pleading. As it stands, suitors do not
have the luxury of filing a pleading without the necessary
attachments; otherwise, the court shall consider the same as
a mere scrap of paper and may dismiss the same outright.

4. ID.; ID.; SHOULD BE FILED WITHIN FIFTEEN DAYS
FROM THE NOTICE OF JUDGMENT; THE PRESENT
PETITION FOR REVIEW ASSAILING THE DECISION
AND RESOLUTION OF THE DARAB WAS FILED
BEYOND THE REGLEMENTARY PERIOD.— One glaring
fact that cannot escape us is that the petition for review filed
before the Court of Appeals, which assailed the Decision and
Resolution of the DARAB, was filed beyond the reglementary
period. As borne by the records, Suib received a copy of the
DARAB Decision and Resolution on 5 June 1998 and 21
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December 1998, respectively, and it was only after eight (8)
long years since the assailed DARAB Decision and Resolution
were received when Suib filed an appeal to the Court of Appeals
on 7 April 2006. Without doubt, eight (8) years is beyond the
reglementary period within which to file an appeal from a
decision of the DARAB to the Court of Appeals as provided
in Rule 43, Section 4 of the Rules of Court, which mandates
that appeals should be filed within fifteen (15) days from notice
of the judgment: x x x. Considering the period of eight (8)
years between the receipt of the questioned Decision and the
filing of the appeal with the Court of Appeals, it cannot be
said that Suib was not given an ample time to prepare and
request for a copy of the assailed Decision from the DARAB.
Indeed, Suib was given more than enough time to secure a
copy of the Decision.

5. ID.; ID.; THE RIGHT TO APPEAL IS NOT A NATURAL
RIGHT OR A PART OF DUE PROCESS BUT IT IS
MERELY A STATUTORY PRIVILEGE WHICH MUST
BE EXERCISED ONLY IN THE MANNER AND IN
ACCORDANCE WITH THE PROVISIONS OF THE
LAW.— [T]he right to appeal is not a natural right and is not
part of due process. It is merely a statutory privilege and
must be exercised in accordance with the law. This doctrine
has been reiterated in Spouses Ortiz v. Court of Appeals, where
the Court held that: x x x [T]he right to appeal is not a natural
right or a part of due process; it is merely a statutory privilege,
and may be exercised only in the manner and in accordance
with the provisions of the law. The party who seeks to avail
of the same must comply with the requirements of the Rules,
Failing [sic] to do so. the right to appeal is lost. Rules of

Procedure are required to be followed. xxx. As the appeal
is procedurally infirm, it is within the discretion of the appellate

court to dismiss the same. As long as the lower court acts
judiciously and within the bounds of the law, the Court has
no discretion to question the lower court’s judgment in
dismissing the appeal.

6. ID.; SPECIAL CIVIL ACTIONS; CERTIORARI; LIMITED
TO CORRECTION OF ERRORS OF JURISDICTION OR
GRAVE ABUSE OF DISCRETION AMOUNTING TO
LACK OR EXCESS OF JURISDICTION; MERE ABUSE
OF DISCRETION IS NOT ENOUGH.— A petition for
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certiorari under Rule 65 of the Rules of Court is limited to
correction of errors of jurisdiction or grave abuse of discretion
amounting to lack or excess of jurisdiction. In order to constitute
grave abuse of discretion, Suib must prove that the lower court
acted in a capricious and whimsical exercise of judgment
tantamount to lack of jurisdiction. “Mere abuse of discretion
is not enough. It must be grave abuse of discretion as when
the power is exercised in an arbitrary or despotic manner by
reason of passion or personal hostility, and must be so patent
and so gross as to amount to an evasion of a positive duty or
to a virtual refusal to perform the duty enjoined or to act at all
in contemplation of law.” Evidently, the Court of Appeals acted
within the bounds of law as the dismissal of the appeal was
based on Section 1(g), Rule 50 in relation to Section 7, Rule
43 of the Rules of Court. Although the decision of the Court
of Appeals, which dismissed the petition, did not mention Suib’s
failure to file the present petition within the reglementary period
pursuant to Rule 43, Section 4 of the Rules of Court, still, the
Court of Appeals was correct in dismissing the same based on
Section 1(g), Rule 50 in relation to Section 7, Rule 43 of the
same Rule. Far from it, the dismissal of Suib’s appeal was
neither arbitrary nor despotic.

7. ID.; RULES OF PROCEDURE; THE COURT SHALL NOT
DEPART FROM RULES OF PROCEDURE ONLY IN THE
GUISE OF LIBERAL CONSTRUCTION, WHICH WOULD
RENDER NUGATORY ITS NOBLE PURPOSE OF
ORDERLY AND SPEEDY ADMINISTRATION OF
JUSTICE.— The rules of procedure serve a noble purpose of
orderly and speedy administration of justice. Suib’s attempt
to persuade this Court to liberally interpret the technical rules
must fail. This Court shall not depart from rules of procedure
only in the guise of liberal construction, which would render
such noble purpose nugatory.

APPEARANCES OF COUNSEL

Jamerlan Law Olffice for petitioner.
Arcilla Law Office for private respondent.
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DECISION
PEREZ, J.:

Before us is a Petition for Certiorari under Rule 65 of the
Rules of Court assailing the Court of Appeals Resolutions' dated
9 October 2007 and 26 February 2008, in CA-G.R. SP No.
00985-MIN, for having been issued with grave abuse of discretion
amounting to lack or excess of jurisdiction.

The facts as culled from the records are as follows:

Petitioner Hadja Rawiya Suib’s (Suib) husband, Saab Hadji
Suib (deceased), was the owner of a parcel of land with a total
area of 12.6220 hectares, located in Sapu Masla, Malapatan,
Sarangani Province, covered by OCT No. P-19714, which he
acquired through a duly notarized Deed of Absolute Sale from
Sagap Hadji Taib on 14 December 1981.

Due to alleged illegal harvesting of coconuts from the subject
property, Suib, in March 1990, filed a criminal case of qualified
theft against respondent Emong Ebbah (Ebbah) before the
Regional Trial Court (RTC), Branch 22 of General Santos City,
docketed as Criminal Case No. 6385, which was re-raffled to
the RTC, Branch 38 of Alabel, Sarangani Province.

As defense, Ebbah claimed that he has a right to harvest
coconuts from the subject property because he was instituted
as a tenant by Suib’s deceased husband and has been such tenant
since 1963. On the other hand, Suib claimed that it was impossible
for her husband to institute tenancy in favor of Ebbah in 1963
because her husband acquired the subject property only in 1981.

The RTC dismissed the case on the ground of res judicata
or bar by former judgment.” It turned out that it was not the
first time that Suib filed a criminal case of qualified theft against

"'CA rollo, pp. 176-177 and 220-221; penned by Associate Justice Elihu
A. Ybaiiez, with Associate Justices Romulo V. Borja and Mario V. Lopez,
concurring.

2 Rollo, p. 245.
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Ebbah. Suib previously filed a criminal case of qualified theft
against Ebbah before the Municipal Trial Court (MTC) of
Malapatan, docketed as Criminal Case No. 1793-M, which the
MTC dismissed.?

Ebbah then filed the present case against Suib before the
Provincial Agrarian Reform Adjudication Board (PARAB) in
Region XI, docketed as Case No. XI-0330-SC-90, on 31 January
1990. The case is for Inmediate Reinstatement and Damages.

Finding the absence of a tenancy relationship between Suib
and Ebbah, the PARAB, in a Decision* dated 10 September
1993, dismissed the case for lack of merit.

On appeal to the Department of Agrarian Reform Adjudication
Board Central Office (DARAB), the DARAB? reversed the
PARAB Decision. According to the DARAB, “[in] Republic
Act No. 3844, [it] provides that in case there is doubt in the
interpretation and enforcement of laws or acts relative to tenancy,
it should be resolved in favor of the latter to protect him from
unjust exploitation and arbitrary ejectment by unscrupulous
landowners.”® The DARAB also ruled that:

An examination of the records reveal (sic) that Plaintiff-Appellant
was on the land of Respondent-Appellee since 1963. It must be
remembered that at the time Respondent-Appellee rejected Plaintiff-
Appellant on 30 March 1990, the latter had already harvested
thousands of coconuts and had already converted twenty-five (25)
sacks of copra. There was also a sharing of the produce of the land
between the parties. Undoubtedly, the requisites for the establishment
of tenancy relation are present in this case. Moreover, the fact that
they did not at all question his tenancy over the land in question for

3 1d. at 171.

4 CA rollo, pp. 37-44; penned by Provincial Adjudicator Norberto P.
Sinsona.

5 Id. at 45-49; penned by Assistant Secretary Lorenzo R. Reyes with
Secretary Ernesto D. Garilao, Undersecretary Artemio A. Adasa, Jr., Assistant
Secretaries Sergio B. Serrano, Augusto P. Quijano and Clifford C. Burkley,
concurring.

© Id. at 48. (Underscoring omitted).
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quite several years, there is an implied recognition or consent to
the establishment of a tenancy relationship between the parties.’

The dispositive portion of the DARAB Decision dated 5 June
1998 reads:

WHEREFORE, the decision appealed from is SET ASIDE and
an (sic) new one entered:

1.  Declaring Emong Ebbah a tenant of Hadji Rawiya Suib who
is hereby ordered to respect and maintain Ebbah in the peaceful
possession and cultivation of the subject landholding.

SO ORDERED.?

The motion for reconsideration was likewise denied in a
Resolution® dated 21 December 1998.

To appeal the adverse Decision, Suib filed a Petition for Review
under Rule 43 of the 1997 Rules of Civil Procedure before the
Court of Appeals on 7 April 2006.'° Without giving due course
to the petition, the Court of Appeals issued a Resolution'! dated
10 May 2006, with the following directives:

A) REQUIRE petitioner to SUBMIT a written explanation
why copies of the petition were not personally served to
the agency a quo and the adverse parties;

B) REQUIRE petitioner to SUBMIT a legible copy of the
subject DARAB decision duly certified by the proper authority
and therein clearly indicated the designation of office of
the person certifying to its authenticity;

C) REQUIRE petitioner’s counsel to MANIFEST in writing
to this Court the place of issue of his IBP number;

D) REQUIRE petitioner to REMIT, within a non-extendible
period of five (5) days from notice, the amount of P1180.00

" Id. at 47-48.
8 Id. at 48.

% Id. at 62.

19 7d. at 7-34.
U Id. at 97.
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E)

F)

G)

representing the balance in the payment of the docket fees
for petitions with prayer for TRO and/or WPI;
REQUIRE DARAB to show proof that copy of its Resolution
dated December 21, 1998 denying petitioner’s Motion for
Reconsideration in DARAB Case No. 5402 was sent to
petitioner and/or counsel of record;

REQUIRE DARAB to INFORM this Court if any motion
to withdraw as counsel has been filed by Atty. Marcelino
Valdez, and if any corresponding entry of appearance has
been filed by Atty. Jose Jerry Fulgar, both as counsels for
petitioner in DARAB Case No. 5402;

Without necessarily giving due course to the petition,
DIRECT respondent to file a comment thereon (not a motion
to dismiss), within ten (10) days from notice, and to SHOW
CAUSE therein why the prayer for the issuance of a temporary
restraining order and/or preliminary injunction should not
be GRANTED. Petitioner may file a Reply within five (5)
days from receipt of the Comment. Said Comment may be
treated as Answer of respondent in the event the petition is
given due course.'?

In partial compliance with the Resolution, Suib filed a
Compliance' and Supplement to Compliance'* dated 25 May
2006 and 29 May 2006, respectively, sans the DARAB Decision.
Meanwhile, Suib sent a letter to DARAB-Koronadal City,
requesting for a copy of the DARAB Decision.

Upon receipt of the DARAB Decision, Suib filed a 2"
Supplement to Compliance'® dated 2 June 2006 with the DARAB
Decision finally attached.

Acting on the various supplements filed by Suib, the Court
of Appeals, in a Resolution'® dated 9 October 2007, dismissed
the petition for failure of Suib to submit the DARAB Decision

2 1d.
B 1d.
“1d.
5 1d.
16 1d.

at 99-102.
at 146-150.
at 151-154.
at 197-198.
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pursuant to Section 7, Rule 43 in relation to Section 1(g) of
Rule 50 of the Rules of Court.

Suib’s Motion for Reconsideration with Compliance!” was
likewise denied in a Resolution'® dated 26 February 2008. The
dispositive portion of the Resolution reads:

On November 26, 2007, this Court issued a Resolution directing
the private respondent to file a comment on the Motion for
Reconsideration with Compliance filed by petitioner within a period
of ten (10) days from receipt of notice of the said resolution. The
same was received by the private respondent on November 8, 2007.
On January 24, 2008, private respondent filed with this Court his
Comment thru registered mail and a copy thereof was received by
this Court on January 31, 2008.

A perusal of petitioner’s Motion for Reconsideration with
Compliance reveals that the directive of this Court May 10, 2006
requiring her to submit the DARAB decision was not complied with.

Accordingly, the Motion for Reconsideration with compliance is
hereby denied.

SO ORDERED." (Citations omitted).

Hence, this petition accusing the Court of Appeals of grave
abuse of discretion amounting to lack or excess of jurisdiction
in dismissing Suib’s appeal for failure to timely file a copy of
the appealed DARAB Decision together with her petition.

The petition is devoid of merit.

Before proceeding to resolve the question on jurisdiction,
the Court deems it proper to address the penultimate issue of
procedural error which Suib committed.

Suib availed of the wrong remedy by filing the present special
civil action for certiorari under Rule 65 of the Rules of Court
to assail a final judgment of the Court of Appeals. Suib should

7 1d. at 178-182.
18 14, at 220-221.
19 1d. at 220-221.
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have filed a petition for review under Rule 45 of the Rules of
Court.

A special civil action for certiorari under Rule 65 is an original
or independent action based on grave abuse of discretion
amounting to lack or excess of jurisdiction and it will lie only
if there is no appeal or any other plain, speedy, and adequate
remedy in the ordinary course of law; it cannot be a substitute
for a lost appeal.?’ In the case at bar, Suib is not without any
plain, speedy, and adequate remedy as the remedy of an appeal
is still available. Hence, the present petition for certiorari will
not prosper even if the ground is grave abuse of discretion.?!

In cases where the petitioner availed of the wrong remedy,
the Court, in the spirit of liberality and in the interest of substantial
justice, has the right to treat the petition as a petition for review:
(1) if the petition for certiorari was filed within the reglementary
period within which to file a petition for review on certiorari;
(2) when errors of judgment are averred; and (3) when there is
sufficient reason to justify the relaxation of the rules.??

Consulting the records, we find that the present petition was
filed within the reglementary period within which to file a petition
for review under Rule 45, which also raised errors of judgment.
In detail, after receipt of the assailed Resolution dated 26 February
2008, Suib filed a Motion for Extension of Time to File Petition
(with Motion for Leave) on 3 April 2008, requesting for an
additional thirty (30) days or until 3 May 2008 within which
to file a petition for review under Rule 45 of the Rules of Court.
However, on 2 May 2008, Suib filed a Petition for Certiorari
under Rule 65, well within the reglementary period within which
to file a petition for review under Rule 45, which was until 3
May 2008.

20 City of Manila v. Grecia-Cuerdo, G.R. No. 175723, 4 February 2014,
715 SCRA 182, 194-195.

2l Leynes v. Former Tenth Division of the Court of Appeals, G.R. No.
154462, 19 January 2011, 640 SCRA 25, 41.

22 Supra note 20.
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Therefore, the Court deems it proper and justified to relax
the rules and, thus, treat the instant petition for certiorari as
a petition for review.?

Suib averred that the Court of Appeals committed grave abuse
of discretion amounting to lack or excess of jurisdiction when
it dismissed the petition due to Suib’s failure to attach a copy
of the DARAB Decision with the petition within a reasonable
period.

We rule in the negative.

On 10 May 2006, the Court of Appeals ordered Suib, among
others, to submit a legible copy of the DARAB Decision pursuant
to Section 7, Rule 43 in relation to Section 1(g), Rule 50 of the
Rules of Court. However, Suib was able to submit a copy of
the DARAB Decision to the Court of Appeals only after filing
two (2) Compliances or only after almost two (2) months since
Suib filed the petition. The pertinent Rules read:

Section 1(g), Rule 50:

Section 1. Grounds for dismissal of appeal. — An appeal may
be dismissed by the Court of Appeals, on its own motion or on that
of the appellee, on the following grounds: X x x X

(g) Failure of the appellant to take the necessary steps for
the correction or completion of the record within the time limited
by the court in its order; x X X

Section 7, Rule 43:

Section 7. Effect of failure to comply with requirements. — The
failure of the petitioner to comply with any of the foregoing requirements
regarding the payment of the docket and other lawful fees, the deposit
for costs, proof of service of the petition, and the contents of and the
documents which should accompany the petition shall be sufficient

ground for the dismissal thereof. (n) (Emphases supplied)

A reading of the aforesaid provisions reveals that the
requirement in Section 1, Rule 50 in relation to Section 7, Rule 43

2.
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of the Rules of Court is mandatory and jurisdictional. Thus,
Suib’s failure to attach the required copy of the appealed DARAB
Decision is a sufficient ground for the dismissal of her appeal.

A litigant, before filing a pleading to the courts, must first
prepare all the necessary attachments to his/her pleading. As it
stands, suitors do not have the luxury of filing a pleading without
the necessary attachments; otherwise, the court shall consider
the same as a mere scrap of paper and may dismiss the same
outright.

One glaring fact that cannot escape us is that the petition
for review filed before the Court of Appeals, which assailed
the Decision and Resolution of the DARAB, was filed beyond
the reglementary period. As borne by the records, Suib received
a copy of the DARAB Decision and Resolution on 5 June 1998
and 21 December 1998, respectively, and it was only after eight
(8) long years since the assailed DARAB Decision and Resolution
were received when Suib filed an appeal to the Court of Appeals
on 7 April 2006. Without doubt, eight (8) years is beyond the
reglementary period within which to file an appeal from a decision
of the DARAB to the Court of Appeals as provided in Rule 43,
Section 4 of the Rules of Court, which mandates that appeals
should be filed within fifteen (15) days from notice of the judgment:

Section 4. Period of appeal. — The appeal shall be taken within
fifteen (15) days from notice of the award, judgment, final order or
resolution, or from the date of its last publication, if publication is
required by law for its effectivity, or of the denial of petitioner’s
motion for new trial or reconsideration duly filed in accordance
with the governing law of the court or agency a quo. Only one (1)
motion for reconsideration shall be allowed. Upon proper motion
and the payment of the full amount of the docket fee before the
expiration of the reglementary period, the Court of Appeals may
grant an additional period of fifteen (15) days only within which to
file the petition for review. No further extension shall be granted
except for the most compelling reason and in no case to exceed
fifteen (15) days. (n)

Considering the period of eight (8) years between the receipt
of the questioned Decision and the filing of the appeal with the
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Court of Appeals, it cannot be said that Suib was not given an
ample time to prepare and request for a copy of the assailed
Decision from the DARAB. Indeed, Suib was given more than
enough time to secure a copy of the Decision.

Upon receipt of the adverse DARAB Decision in 1998, it
was incumbent upon Suib to exercise due diligence to keep or
in case of loss, to secure another copy of the Decision from the
DARAB. Time and again, this Court has reminded suitors to
be diligent in record keeping. Thus, the DARAB cannot be faulted
for Suib’s negligence. For its part, DARAB served Suib a copy
of its Decision long before Suib filed an appeal. As soon as a
litigant receives a copy of an adverse decision, it is incumbent
upon the losing litigant to request a copy from the court or
tribunal should he/she lose a copy of the same. After all, losing
litigants should be mindful of the legal remedies available to
them.

Furthermore, the right to appeal is not a natural right and is
not part of due process. It is merely a statutory privilege and
must be exercised in accordance with the law. This doctrine
has been reiterated in Spouses Ortiz v. Court of Appeals,* where
the Court held that:

x X X [T]he right to appeal is not a natural right or a part of due
process; it is merely a statutory priv[i]lege, and may be exercised
only in the manner and in accordance with the provisions of the
law. The party who seeks to avail of the same must comply with
the requirements of the Rules. Failing [sic] to do so, the right to

appeal is lost. Rules of Procedure are required to be followed.
x x x.? (Emphases and underscoring supplied)

As the appeal is procedurally infirm, it is within the discretion
of the appellate court to dismiss the same. As long as the lower
court acts judiciously and within the bounds of the law, the
Court has no discretion to question the lower court’s judgment
in dismissing the appeal.

24 360 Phil. 95 (1998).
2 Id. at 100-101.
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Once more we find occasion to reiterate this Court’s
pronouncement in De Liano v. Court of Appeals,*® where we held:

Some may argue that adherence to these formal requirements
serves but a meaningless purpose. that these may be ignored
with little risk in the smug certainty that liberality in the
application of procedural rules can always be relied upon to
remedy the infirmities. This misses the point. We are not
martinets; in appropriate instances, we are prepared to listen
to reason, and to give relief as the circumstances may warrant.
However, when the error relates to something so elementary as

to be inexcusable. our discretion becomes nothing more than
an exercise in frustration. It comes as an unpleasant shock to us

that the contents of an appellant’s brief should still be raised as
an issue now. There is nothing arcane or novel about the provisions
of Section 13, Rule 44. The rule governing the contents of appellants’
briefs has existed since the old Rules of Court, which took effect
on July 1, 1940, as well as the Revised Rules of Court, which took
effect on January 1, 1964, until they were superseded by the present
1997 Rules of Civil Procedure. The provisions were substantially
preserved, with few revisions.?’” (Emphases and underscoring
supplied)

And, even if we consider this petition as rightfully one under
Rule 65, we say that is should likewise be dismissed as no grave
abuse of discretion was shown.

A petition for certiorari under Rule 65 of the Rules of Court
is limited to correction of errors of jurisdiction or grave abuse
of discretion amounting to lack or excess of jurisdiction. In
order to constitute grave abuse of discretion, Suib must prove
that the lower court acted in a capricious and whimsical exercise
of judgment tantamount to lack of jurisdiction. “Mere abuse of
discretion is not enough. It must be grave abuse of discretion
as when the power is exercised in an arbitrary or despotic manner
by reason of passion or personal hostility, and must be so patent
and so gross as to amount to an evasion of a positive duty or

26 421 Phil. 1033 (2001).
27 Id. at 1046-1047.
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to a virtual refusal to perform the duty enjoined or to act at all
in contemplation of law.”?® Evidently, the Court of Appeals
acted within the bounds of law as the dismissal of the appeal
was based on Section 1(g), Rule 50 in relation to Section 7,
Rule 43 of the Rules of Court. Although the decision of the
Court of Appeals, which dismissed the petition, did not mention
Suib’s failure to file the present petition within the reglementary
period pursuant to Rule 43, Section 4 of the Rules of Court,
still, the Court of Appeals was correct in dismissing the same
based on Section 1(g), Rule 50 in relation to Section 7, Rule
43 of the same Rule. Far from it, the dismissal of Suib’s appeal
was neither arbitrary nor despotic.

The rules of procedure serve a noble purpose of orderly and
speedy administration of justice. Suib’s attempt to persuade
this Court to liberally interpret the technical rules must fail.
This Court shall not depart from rules of procedure only in the
guise of liberal construction, which would render such noble
purpose nugatory.”

WHEREFORE, the Petition is hereby DENIED.
SO ORDERED.

Sereno, C.J. (Chairperson), Leonardo-de Castro, Bersamin,
and Perlas-Bernabe, JJ., concur.

2 Solvic Industrial Corporation v. NLRC, 357 Phil. 430, 438 (1998);
Tomas Claudio Memorial College, Inc. v. Court of Appeals, 374 Phil.
859, 864 (1999).

2 Lumbre, et al. v. Court of Appeals, et al. 581 Phil. 390, 404 (2008).
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THIRD DIVISION
[G.R. No. 192659. December 2, 2015]

PHILIPPINE RACE HORSE TRAINER’S ASSOCIATION,
INC., petitioner, Vs. PIEDRAS NEGRAS
CONSTRUCTION AND DEVELOPMENT
CORPORATION, respondent.

SYLLABUS

1. REMEDIAL LAW; APPEALS; FACTUAL FINDINGS OF
CONSTRUCTION ARBITRATORS, WHEN ADEQUATELY
SUPPORTED BY EVIDENCE, ARE FINAL AND
CONCLUSIVE AND NOT REVIEWABLE BY THE
COURT ON APPEAL.— The jurisdiction of the CIAC is
derived from law. It is broad enough to cover any dispute
arising from, or connected with construction contracts, whether
these involve mere contractual money claims or execution of
the works. x x x. The CA sustained the CIAC’s computation
and determination with respect to the issue of overpayment.
The appellate court agreed that there was an extensive discussion
of all the claims and counterclaims presented by both PRHTAI
and PNCDC. The CIAC’s findings were adequately supported
by evidence that the CA found no cogent reason to disturb the
same. After all, the CIAC possesses the required expertise in
the field of construction arbitration. It is settled that findings
of fact of quasi-judicial bodies, like the CIAC, which have
acquired expertise because their jurisdiction is confined to
specific matters, are generally accorded, not only respect, but
also finality. In particular, factual findings of construction
arbitrators are final and conclusive and not reviewable by the
Court on appeal.

2. ID.; ID.; ID.; EXCEPTIONS; PRESENT.— Factual findings
of construction arbitrators, however, may be reviewed by the
Court when the petitioner proves that: (1) the award was
procured by corruption, fraud or other undue means; (2) there
was evident partiality or corruption of the arbitrators or any
of them; (3) the arbitrators were guilty of misconduct in refusing
to hear evidence pertinent and material to the controversy;
(4) one or more of the arbitrators were disqualified to act as
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such under Section 9 of Republic Act No. 876 and willfully
refrained from disclosing such disqualifications or of any other
misbehavior by which the rights of any party have been
materially prejudiced; or (5) the arbitrators exceeded their
powers, or so imperfectly executed them, that a mutual, final
and definite award upon the subject matter submitted to them
was not made. Also considered as an exception is when there
is a very clear showing of grave abuse of discretion, when an
award is obtained through fraud or the corruption of arbitrators,
when a party is deprived of administrative due process, or
when the findings of the CA are contrary to those of the CIAC.
Unfortunately, the CA did not entirely assent to the CIAC’s
findings. Because while it upheld the CIAC’s ruling on the
computation of payments, it disregarded the rest of the tribunal’s
award. Hence, the Court, although not a trier of facts, is now
constrained to examine and analyze anew the evidence which
the parties presented before the arbitration body.

3. COMMERCIAL LAW; CORPORATION LAW;
CORPORATIONS; DOCTRINE OF APPARENT
AUTHORITY; A CORPORATION WILL BE ESTOPPED
FROM DENYING THE AGENT’S AUTHORITY IF IT
KNOWINGLY PERMITS ONE OF ITS OFFICERS OR
ANY OTHER AGENT TO ACT WITHIN THE SCOPE OF
AN APPARENT AUTHORITY, AND IT HOLDS HIM OUT
TO THE PUBLIC AS POSSESSING THE POWER TO DO
THOSE ACTS; DOCTRINE DOES NOT APPLY IF THE
PRINCIPAL DID NOT COMMIT ANY ACT OR
CONDUCT WHICH A THIRD PARTY KNEW AND
RELIED UPON IN GOOD FAITH AS A RESULT OF THE
EXERCISE OF REASONABLE PRUDENCE.— [T]he CA
held that contracts entered into by a corporate officer or
obligations assumed by such officer for and in behalf of the
corporation are binding on said corporation, if such officer
has acted within the scope of his authority, or even if such
officer has exceeded the limits of his authority, the corporation
still ratifies such contracts or obligations. The doctrine of
apparent authority provides that a corporation will be estopped
from denying the agent’s authority if it knowingly permits
one of its officers or any other agent to act within the scope
of an apparent authority, and it holds him out to the public as
possessing the power to do those acts. Apparent authority is
derived not merely from practice. Its existence may be
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ascertained through (1) the general manner in which the
corporation holds out an officer or agent as having the power
to act or, in other words, the apparent authority to act in general,
with which it clothes him; or (2) the acquiescence in his acts
of a particular nature, with actual or constructive knowledge
thereof, whether within or beyond the scope of his ordinary
powers. It requires presentation of evidence of similar acts
executed either in its favor or in favor of other parties. It is
not the quantity of similar acts which establishes apparent
authority, but the vesting of a corporate officer with the power
to bind the corporation. The doctrine does not apply, however,
if the principal did not commit any act or conduct which a
third party knew and relied upon in good faith as a result of
the exercise of reasonable prudence. In the present case, the
aforementioned circumstances are lacking and, indubitably,
neither did PNCDC act in good faith.

4. ID.; ID.; ID.; ID.; THE BOARD OF DIRECTORS, NOT THE
PRESIDENT, EXERCISES CORPORATE POWER; IN
THE ABSENCE OF A CHARTER OR BYLAW
PROVISION TO THE CONTRARY, THE PRESIDENT IS
PRESUMED TO HAVE AUTHORITY, WHO MUST ACT
WITHIN THE DOMAIN OF THE GENERAL
OBJECTIVES OF THE COMPANY’S BUSINESS AND
WITHIN THE SCOPE OF HIS OR HER USUAL DUTIES.—
[1]t must be stressed that the board of directors, not the president,
exercises corporate power. While in the absence of a charter
or bylaw provision to the contrary the president is presumed
to have authority, the questioned act should still be within the
domain of the general objectives of the company’s business
and within the scope of his or her usual duties. Here, PRHTAI
is an association of professional horse trainers in the Philippine
horse racing industry organized as a non-stock corporation
and it is committed to the uplifting of the economic condition
of the working sector of the racing industry. It is not in its
ordinary course of business to enter into housing projects,
especially not in such scale and magnitude so massive as to
amount to £101,150,000.00.

5. CIVIL LAW; INTERESTS; RATE OF INTEREST ON THE
AMOUNT DUE MODIFIED FROM TWELVE PERCENT
(12%) TO SIX PERCENT (6%) PER ANNUM.— The rate
of interest on the amount due, however, should be changed
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from twelve percent (12%) to six percent (6%) per annum,
pursuant to the Bangko Sentral ng Pilipinas Circular No. 799,
Series of 2013.

APPEARANCES OF COUNSEL

Ranada Malaya Sanchez and Simpao Law Offices for
petitioner.
Ponce Enrile Reyes & Manalastas for respondent.

DECISION
PERALTA, J.:

The instant petition seeks the review of the Court of Appeals
(CA) Decision! dated March 18, 2010 and its June 22, 2010
Resolution? in CA-G.R. SP No. 110337. The CA set aside the
July 30, 2009 Construction Industry Arbitration Commission
(CIAC) Arbitral Tribunal Decision® ruling in favor of petitioner
Philippine Race Horse Trainer’s Association, Inc. (PRHTAI).
The CIAC held that the third and final contract between PRHTAI
and respondent Piedras Negras Construction & Development
Corporation (PNCDC) is unenforceable and that there was
overpayment in the amount of P14,351,484.41 on the part of
PRHTALI

The factual antecedents of the case are as follows:

The instant controversy stems from a series of contracts which
PRHTALI entered into pursuant to its housing project. On October
3, 2000, PRHTALI, through its president, Rogelio J. Catajan,
entered into a contract (first contract) with Fil-Estate Properties,
Inc. (Fil-Estate) for the development of the Royal Homes

! Penned by Associate Justice Stephen C. Cruz, with Associate Justices
Bienvenido L. Reyes (now a member of this Court), and Celia C. Librea-
Leagogo, concurring; rollo, pp. 38-53.

2 Id. at 55-57.

3 Penned by Joven B. Joaquin, Alfredo F. Tadiar, and Eliseo I. Evangelista;
id. at 227-264.
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Subdivision Project. Itinvolved the construction of 170 housing
units in Fil-Estate’s property located in Bulacnin, Lipa City,
Batangas, for £67,453,000.00. Fil-Estate then later assigned
its rights and obligations under the project to PNCDC, its sub-
contractor. On October 13, 2004, a contract (second contract)
was forged between PRHTAI and PNCDC for £80,324,788.00.
On August 23, 2005, PRHTAI and PNCDC signed another
contract (third contract) for the construction of the same 170
housing units, but this time for the revised amount of
£101,150,000.00. Deducting the advances in the amount of
P42,868,048.21, the remaining balance due to PNCDC became
£58,281,951.80.

On April 25,2007, PNCDC issued a Certificate of Completion
and Acceptance in favor of PRHTAI. Come January 18, 2008,
PNCDC demanded for the payment of the remaining balance.
PRHTAI acknowledged its obligation but explained that it was
experiencing financial difficulties.

Meanwhile, on April 28, 2008, a new set of directors and
officers was elected at PRHTAI. Said new officers requested
for copies of the documents relative to the project. Subsequently,
they initiated inquiries on the subject housing project with the
former officers and employees as well as the lending institutions
involved in said project.

Unable to collect the remaining balance, PNCDC filed on
March 4, 2009 a request for arbitration/complaint with the CIAC
against PRHTALI for the payment of P14,571,618.24.

On August 19, 2009, a Notice of Award was issued, informing
the parties that the CIAC Arbitral Tribunal has rendered its
Decision dated July 30, 2009. It held that the third contract
between PRHTAI and PNCDC is unenforceable and that there
was even overpayment on the part of PRHTAI in the amount
of P14,351,484.61. The decretal portion of the Award provides:

WHEREFORE, judgment is hereby rendered and AWARD is
made on the monetary claims of THE RESPONDENT, PHILIPPINE
RACE HORSE TRAINER’S ASSOCIATION, INC. directing the
Claimant, PIEDRAS NEGRAS CONSTRUCTION AND
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DEVELOPMENT CORPORATION, to pay the Respondent the
amount of P14,951,484.61 representing the following;

Overpayment in the amount P14,351,484.61
Attorney’s fees other legal expenses 128.059.93
TOTAL P14,479,544.54

In addition, Claimant is also directed to reimburse to the
Respondent £371,940.07 the amount PRHTAI had already paid to
CIAC.

Interest on the foregoing amount of P14,351,484.61 at the legal
rate of 6% per annum computed from the date this Award is
promulgated. After finality thereof, interest at the rate of 12% per
annum shall be paid thereon until full payment of the awarded amount
shall have been made, “this interim period being deemed to be at
that time already a forbearance of credit.” (Eastern Shipping Lines,
Inc. v Court of Appeals, et al. (243 SCRA 78 [1994])

SO ORDERED.*

On March 18, 2010, however, the CA overturned the CIAC
ruling, thus:

WHEREFORE, premises considered, the instant petition is hereby
GRANTED, the decision of [the] CIAC is hereby SET ASIDE and
a new one is entered as follows:

1) Philippine Race Horse Trainer’s Association, Inc. is
directed to pay Piedras Negras Construction and Development
Corporation the balance of the final contract in the amount of
P6,473,727.59 with legal interest of 6% per annum from finality
of this decision.

2) PRHTALI is liable for the payment of arbitration expenses.
SO ORDERED.?

Aggrieved, PRHTALI filed a motion for reconsideration, but
the same was denied. Hence, this petition.

4 Rollo, pp. 261-262. (Emphasis in the original)
> Id. at 52.
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The issues to be decided on by the Court are the following:

I.

WHETHER OR NOT THE CIAC HAS JURISDICTION TO PASS
UPON THE ENFORCEABILITY OF THE CONTRACT BETWEEN
PRHTAI AND PNCDC.

I1.

WHETHER OR NOT THE THIRD AND FINAL CONTRACT
BETWEEN PRHTAI AND PNCDC IS UNENFORCEABLE.

I11.
WHETHER ORNOT THERE IS OVERPAYMENT ON PRHTAI'S PART.

The petition is meritorious.

The jurisdiction of the CIAC is derived from law. It is broad
enough to cover any dispute arising from, or connected with
construction contracts, whether these involve mere contractual
money claims or execution of the works.® As Section 4 of
Executive Order (E.O.) No. 1008, otherwise known as the
Construction Industry Arbitration Law, provides:

SEC. 4. Jurisdiction. — The CIAC shall have original and exclusive
jurisdiction over disputes arising from, or connected with, contracts
entered into by parties involved in construction in the Philippines,
whether the dispute arises before or after the completion of the contract,
or after the abandonment or breach thereof. These disputes may
involve government or private contracts. For the Board to acquire
jurisdiction. the parties to a dispute must agree to submit the same
to voluntary arbitration.

The jurisdiction of the CIAC may include but is not limited to violation
of specifications for materials and workmanship, violation of the
terms of agreement, interpretation and/or application of contractual
time and delays, maintenance and defects, payment, default of
employer or contractor, and changes in contract cost.

Excluded from the coverage of this law are disputes arising from
employer-employee relationships which shall continue to be covered
by the Labor Code of the Philippines.

6 Shinryo (Phils.) Company, Inc. v. RRN Incorporated, 648 Phil. 342 (2010).
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The CA sustained the CIAC’s computation and determination
with respect to the issue of overpayment. The appellate court
agreed that there was an extensive discussion of all the claims
and counterclaims presented by both PRHTAI and PNCDC.
The CIAC’s findings were adequately supported by evidence
that the CA found no cogent reason to disturb the same. After
all, the CIAC possesses the required expertise in the field of
construction arbitration. It is settled that findings of fact of
quasi-judicial bodies, like the CIAC, which have acquired
expertise because their jurisdiction is confined to specific matters,
are generally accorded, not only respect, but also finality. In
particular, factual findings of construction arbitrators are final
and conclusive and not reviewable by the Court on appeal. Factual
findings of construction arbitrators, however, may be reviewed
by the Court when the petitioner proves that: (1) the award was
procured by corruption, fraud or other undue means; (2) there
was evident partiality or corruption of the arbitrators or any of
them; (3) the arbitrators were guilty of misconduct in refusing
to hear evidence pertinent and material to the controversy;
(4) one or more of the arbitrators were disqualified to act as
such under Section 9 of Republic Act No. 876 and willfully
refrained from disclosing such disqualifications or of any other
misbehavior by which the rights of any party have been materially
prejudiced; or (5) the arbitrators exceeded their powers, or so
imperfectly executed them, that a mutual, final and definite award
upon the subject matter submitted to them was not made. Also
considered as an exception is when there is a very clear showing
of grave abuse of discretion, when an award is obtained through
fraud or the corruption of arbitrators, when a party is deprived
of administrative due process, or when the findings of the CA
are contrary to those of the CIAC.”

Unfortunately, the CA did not entirely assent to the CIAC’s
findings. Because while it upheld the CIAC’s ruling on the
computation of payments, it disregarded the rest of the tribunal’s
award. Hence, the Court, although not a trier of facts, is now
constrained to examine and analyze anew the evidence which
the parties presented before the arbitration body.

7 Id. at 350.
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In Metro Construction, Inc. v. Chatham Properties, Inc.,?
the Court likewise reviewed the findings of fact of the CA because
the latter’s ruling on the issue of whether petitioner therein was
in delay was contrary to the findings of the CIAC. In Megaworld
Globus Asia, Inc. v. DSM Construction and Development
Corporation,® the Court sustained the findings of the Arbitral
Tribunal considering that the issues involved, which were
unquestionably factual in nature, have been thoroughly discussed
by the Arbitral Tribunal and subsequently affirmed by the CA.!1°

In the present case, upon careful examination, the Court finds
that the matters sought to be resolved essentially require a factual
determination, one that must rightly be left to the CIAC’s sound
expertise.

The CA found that PRHTAI gave its consent to the third
contract, anchoring on the following documents:

a)  September 26,2000 Board Resolution allegedly authorizing
Catajan to sign the Memorandum of Agreement;

b)  Secretary’s Certificate dated March 1, 2005 on the September
26, 2000 meeting;

c) April 24, 2006 Board Resolution supposedly authorizing
Catajan to avail and apply for a loan with the Development
Bank of the Philippines amounting to 30 Million to finance
the construction of the remaining housing units and other
expenses related to the housing project; and

d)  Minutes of the Meeting of PRHTAI’s new board of directors
held on May 5, 2008.

However, the appellate court failed to sufficiently establish
as to exactly how said aforementioned documents prove
PRHTAI’s supposed consent to the third contract. Catajan was
never authorized by any PRHTAI Board Resolution to enter into
and execute the Construction Contract dated August 23, 2005.

8 418 Phil. 176 (2001).
° 468 Phil. 305 (2004).

10 Uniwide Sales Realty and Resources Corp. v. Titan-Ikeda Construction
& Dev’t. Corp., 540 Phil. 350 (2000).
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The operative clause of the Board Resolution dated September
26, 2000 reads:

Therefore, the Board[,] on its meeting held on September 26,
2000[,] after a series of meetings with the Fil-Estate Properties Corp.
and the PAG-IBIG representatives regarding the Housing Benefit
of its members, hereby [authorize] Mr. Rogelio J. Catajan, President
of the Association, to enter, to act and sign the Memorandum of
Agreement in behalf of the Association.!!

Said Board Resolution is indeed an express authorization
for Catajan to enter into a contract but only with Fil-Estate, not
with PNCDC. Thus, after a week or on October 3, 2000, Catajan
indeed signed a Memorandum of Agreement with Fil-Estate. The
Resolution cannot possibly be construed as to likewise authorize
Catajan to sign a contract with PNCDC. Although it may be argued
that the third contract, which was forged more than four (4) years
from the date of the Board Resolution supposedly authorizing
the same, merely incorporated the first and second contracts
involving the same housing project, Catajan still exceeded his
authority when it agreed to pay PNCDC an increased contract
price in the amount of £101,150,000.00. It must be noted that
the first contract dated October 3, 2000 was for £67,453,000.00.
Four (4) years later, on October 13, 2004, the second contract
was entered into for £80,324,788.00. No justification, however,
was shown why on August 23, 2005, or after a span of only
less than a year, the costs suddenly ballooned to £101,150,000.00.

PNCDC acted with gross negligence when it relied on the
Secretary’s Certificate dated March 1, 2005 which, on its face,
invites suspicion, instead of requiring a copy of the Board
Resolution itself. Asthe CIAC aptly ruled, given the nature of
its business and the fact that PNCDC had successfully completed
over eighty (80) contracts in the past, ordinary prudence should
have prompted it to look into the terms of the Board Resolution
and evaluate if Catajan indeed possessed the necessary authority
to negotiate for and sign the third contract.'> Worse, the CIAC

1" Rollo, p. 237.
12 1d. at 243.
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found that said Secretary’s Certificate is falsified and referred
to statements that are not found in the Board Resolution dated
September 26, 2000. On cross-examination, the Board Secretary,
Felipe Falcon, admitted that he did not actually inspect said
Board Resolution. In fact, when confronted, he could not explain
why parts of the Resolution, as cited in his Certification, differ
from that contained in the actual Board Resolution.!® As to the
Board Resolution dated April 24, 2006, its existence and due
execution were never proved as a fact before the CIAC. It was
likewise never identified nor authenticated by any competent
witness. And with regard to the Minutes of PRHTAI’s new
board of directors meeting on May 5, 2008, the excerpts read:

It was also approved by the board, to reconstruct the contract of
loan with Pag-ibig and Development Bank of the Philippines. Dir.
Rogelio J. Catajan reported that the 170 houses turned-over were
made by the contractor Piedras Negras Construction, owned by Mr.
Francis Maristela.'*

It must be noted that the May 5, 2008 meeting was the very
first organizational meeting of PRHTAI’s new board of directors
after its election on April 28, 2008, or barely seven (7) days later.
At the time of said meeting, the new board still had no knowledge
of Catajan’s unauthorized execution of the third contract.

The CA likewise ruled that, in any case, PRHTAI’s new board
of directors already ratified the questioned indebtedness to
PNCDC through a letter dated May 27, 2008 acknowledging
the existence of said debt. The letter'® reads:

May 27, 2008

Mr. Francisco Maristela

Piedras Negras Construction & Development Corporation
55 Malumanay St., Teachers Village, [West] Diliman,
Quezon City

13 1d. at 238.
4 1d. at 22.
15 1d. at 24.
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Sir:

The Philippine Race Horse Trainers’ Association Incorporated elected
a new set of [officers] and [directors]. In its promise to the general
membership to institute transparency in operating the association
activities, as we go along, we encountered [problems] and found
out that some vital information pertain to the records of housing
project of member had been lost, in which case, the undersigned
respectfully request a copy of the following:

- Loan and contract agreement, deed of absolute sale of
purchased land.

- All check encashment and cash receipt made for payment.

- Transfer Certificate of Titles, (original)

- Development Bank of the Philippines contract and agreement.

- Any other documents that could help and to understand
our undertakings and obligations.

The body will take up important (sic) that would pertain to the
Financial Status of the association and need those documents to
begin with.

Thank you very much.
Respectfully yours,

Pablito L. Guce
President

However, as can be clearly gleaned from the text of said
letter, it contains nothing that would tend to imply that PRHTAI’s
new board of directors actually acknowledged its indebtedness
to PNCDC. At the most, it is a mere request for copies of certain
documents and it cannot reasonably be interpreted as a recognition
or ratification of said debt. They were merely constrained to
make such request because they still had no copies of their own,
and said documents were missing from the office files. Moreover,
although PRHTAI seemed to have acknowledged its obligation,
it was Catajan, the very same person whose authority to represent
PRHTALI is being assailed, who accepted the Certificate of
Completion and Acceptance which PNCDC issued. To consider
Catajan’s acceptance of what PNCDC turned over as a valid
ratification of his own wrongdoing would certainly be the height
of absurdity.
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Lastly, the CA held that contracts entered into by a corporate
officer or obligations assumed by such officer for and in behalf
of the corporation are binding on said corporation, if such officer
has acted within the scope of his authority, or even if such officer
has exceeded the limits of his authority, the corporation still
ratifies such contracts or obligations. The doctrine of apparent
authority provides that a corporation will be estopped from
denying the agent’s authority if it knowingly permits one of its
officers or any other agent to act within the scope of an apparent
authority, and it holds him out to the public as possessing the
power to do those acts.!® Apparent authority is derived not merely
from practice. Its existence may be ascertained through (1) the
general manner in which the corporation holds out an officer
or agent as having the power to act or, in other words, the apparent
authority to act in general, with which it clothes him; or (2) the
acquiescence in his acts of a particular nature, with actual or
constructive knowledge thereof, whether within or beyond the
scope of his ordinary powers. It requires presentation of evidence
of similar acts executed either in its favor or in favor of other
parties. It is not the quantity of similar acts which establishes
apparent authority, but the vesting of a corporate officer with
the power to bind the corporation.!” The doctrine does not apply,
however, if the principal did not commit any act or conduct
which a third party knew and relied upon in good faith as a
result of the exercise of reasonable prudence.!® In the present
case, the aforementioned circumstances are lacking and,
indubitably, neither did PNCDC act in good faith. Also, it must
be stressed that the board of directors, not the president, exercises
corporate power.!” While in the absence of a charter or bylaw

16 Advance Paper Corporation v. Arma Traders Corporation, G.R. No.
176897, December 11, 2013, 712 SCRA 313, 330.

17 People’s Aircargo and Warehousing Co., Inc. v. Court of Appeals,
357 Phil. 850, 864 (1998).

8 Advance Paper Corporation v. Arma Traders Corporation, supra
note 16.

19" Safic Alcan & Cie v. Imperial Vegetable Oil Co., Inc., 407 Phil.
884, 899 (2001).
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provision to the contrary the president is presumed to have
authority, the questioned act should still be within the domain
of the general objectives of the company’s business and within
the scope of his or her usual duties.?® Here, PRHTAI is an
association of professional horse trainers in the Philippine horse
racing industry organized as a non-stock corporation and it is
committed to the uplifting of the economic condition of the
working sector of the racing industry. It is not in its ordinary
course of business to enter into housing projects, especially
not in such scale and magnitude so massive as to amount to
£101,150,000.00.

The rate of interest on the amount due, however, should be
changed from twelve percent (12%) to six percent (6%) per
annum, pursuant to the Bangko Sentral ng Pilipinas Circular
No. 799, Series of 2013.2!

WHEREFORE, PREMISES CONSIDERED, the petition
is GRANTED. The Court of Appeals Decision dated March
18,2010 and its June 22, 2010 Resolution in CA-G.R. SP No.
110337 are hereby REVERSED and SET ASIDE. The
Construction Industry Arbitration Commission Arbitral Tribunal
Award dated July 30, 2009 is hereby AFFIRMED, with
MODIFICATION as to the legal rate due, which must be six
percent (6%) per annum of the amount awarded from the time
of the finality of this Decision until its full satisfaction.

SO ORDERED.

Velasco, Jr. (Chairperson), Bersamin,” Villarama, Jr., and
Perlas-Bernabe,™ JJ., concur.

20 Advance Paper Corporation v. Arma Traders Corporation, supra
note 16, at 332.

2 Nacar v. Gallery Frames, G.R. No. 189871, August 13, 2013, 703
SCRA 439, 459.

* Designated Acting Member in lieu of Associate Justice Francis H.
Jardeleza, per Special Order No. 2289 dated November 16, 2015.

" Designated Additional Member in lieu of Associate Justice Bienvenido
L. Reyes, per Raffle dated November 11, 2015.



VOL. 774, DECEMBER 2, 2015 31

Engr. Lim, et al. vs. Hon. Gamosa, et al.

FIRST DIVISION
[G.R. No. 193964. December 2, 2015]

ENGINEER BEN Y. LIM, RBL FISHING CORPORATION,
PALAWAN AQUACULTURE CORPORATION, and
PENINSULA SHIPYARD CORPORATION,
petitioners, vs. HON. SULPICIO G. GAMOSA, Officer-
in-Charge, NCIP REGIONAL HEARING OFFICE,
REGION 1V and TAGBANUA INDIGENOUS
CULTURAL COMMUNITY OF BARANGAY
BUENAVISTA, CORON, PALAWAN, as represented
by FERNANDO P. AGUIDO, ERNESTO CINCO,
BOBENCIO MOSQUERA, JURRY CARPIANO,
VICTOR BALBUTAN, NORDITO ALBERTO,
EDENG PESRO, CLAUDINA BAQUID, NONITA
SALVA, and NANCHITA ALBERTO, respondents.

SYLLABUS

1. POLITICAL LAW; ADMINISTRATIVE LAW; INDIGENOUS
PEOPLES RIGHTS ACT (IPRA); NATIONAL
COMMISSION ON INDIGENOUS PEOPLES (NCIP);
JURISDICTION THEREOF.— Jurisdiction is the power and
authority, conferred by the Constitution and by statute, to hear
and decide a case. The authority to decide a cause at all is
what makes up jurisdiction. Section 66 of the IPRA, the law
conferring jurisdiction on the NCIP, reads: Sec. 66. Jurisdiction
of the NCIP. “ The NCIP, through its regional offices, shall
have jurisdiction over all claims and disputes involving rights
of ICCs/IPs: Provided, however, That no such dispute shall
be brought to the NCIP unless the parties have exhausted
all remedies provided under their customary laws. For this
purpose, a certification shall be issued by the Council of Elders/
Leaders who participated in the attempt to settle the dispute
that the same has not been resolved, which certification shall
be a condition precedent to the filing of a petition with the
NCIP. The conferment of such jurisdiction is consistent with
state policy averred in the IPRA which recognizes and promotes
all the rights of ICCs/IPs within the framework of the
constitution. Such is likewise reflected in the mandate of the
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NCIP to “protect and promote the interest and wellbeing of
the ICCs/IPs with due regard to their beliefs, customs, traditions
and[,] institutions.”

2. ID.; ID.; ID.; ID.; THE CREATION OF NCIP DOES NOT

PER SE GRANT IT PRIMARY AND/OR EXCLUSIVE AND
ORIGINAL JURISDICTION, EXCLUDING THE
REGULAR COURTS FROM TAKING COGNIZANCE
AND EXERCISING JURISDICTION OVER CASES
WHICH MAY INVOLVE RIGHTS OF INDIGENOUS
CULTURAL COMMUNITIES (ICCS)/INDIGENOUS
PEOPLES (IPS).— [T]he NCIP is the “primary government
agency responsible for the formulation and implementation
of policies, plans and programs to promote and protect the
rights and well-being of the ICCs/IPs and the recognition of
their ancestral domains as well as their rights thereto.”
Nonetheless, the creation of such government agency does not
per se grant it primary and/or exclusive and original jurisdiction,
excluding the regular courts from taking cognizance and
exercising jurisdiction over cases which may involve rights
of ICCs/IPs.

3. ID.; ID.; ID.; ID.; TO INVOKE THE JURISDICTION OF

THE NCIP, IT IS REQUIRED THAT THE CLAIM AND
DISPUTE INVOLVE THE RIGHT OF ICCS/IPS AND
BOTH PARTIES HAVE EXHAUSTED ALL REMEDIES
PROVIDED UNDER THEIR CUSTOMARY LAWS.— [I]n
Unduran et al. v. Aberasturi, et al., we ruled that Section 66
of the IPRA does not endow the NCIP with primary and/or
exclusive and original jurisdiction over all claims and disputes
involving rights of ICCs/IPs. Based on the qualifying proviso,
we held that the NCIP’s jurisdiction over such claims and
disputes occur only when they arise between or among parties
belonging to the same ICC/IP. Since two of the defendants
therein were not IPs/ICCs, the regular courts had jurisdiction
over the complaint in that case. x xx. Significantly, the language
of Section 66 is only clear on the nature of the claim and
dispute as involving rights of ICCs/IPs, but ambiguous and
indefinite in other respects. While using the word “all” to
quantify the number of the “claims and disputes” as covering
each and every claim and dispute involving rights of ICCs/
IPs, Section 66 unmistakably contains a proviso, which on its
face restrains or limits the initial generality of the grant of
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jurisdiction. Unduran lists the elements of the grant of
jurisdiction to the NCIP: (1) the claim and dispute involve
the right of ICCs/IPs; and (2) both parties have exhausted all
remedies provided under their customary laws. Both elements
must be present prior to the invocation and exercise of the
NCIP’s jurisdiction. Thus, despite the language that the NCIP
shall have jurisdiction over all claims and disputes involving
rights of ICCs/IPs, we cannot be confined to that first alone
and therefrom deduce primary sole NCIP jurisdiction over all
ICCs/IPs claims and disputes to the exclusion of the regular
courts.

4. REMEDIAL LAW; COURTS; JURISDICTION; PRIMARY
JURISDICTION OR THE DOCTRINE OF PRIOR
RESORT; THE REGULAR COURTS SHOULD NOT
DETERMINE A CONTROVERSY INVOLVING A
QUESTION WHICH IS WITHIN THE JURISDICTION
OF THE ADMINISTRATIVE TRIBUNAL BEFORE THE
QUESTION IS RESOLVED BY THE ADMINISTRATIVE
TRIBUNAL, WHERE THE QUESTION DEMANDS THE
EXERCISE OF SOUND ADMINISTRATIVE DISCRETION
REQUIRING THE SPECIAL KNOWLEDGE, EXPERIENCE,
AND SERVICES OF THE ADMINISTRATIVE TRIBUNAL
TO DETERMINE TECHNICAL AND INTRICATE
MATTERS OF FACT, AND A UNIFORMITY OF RULING
IS ESSENTIAL TO COMPLY WITH THE PREMISES OF
THE REGULATORY STATUTE ADMINISTERED.—
Primary jurisdiction, also known as the doctrine of Prior Resort,
is the power and authority vested by the Constitution or by
statute upon an administrative body to act upon a matter by
virtue of its specific competence. The doctrine of primary
jurisdiction prevents the court from arrogating unto itself the
authority to resolve a controversy which falls under the
jurisdiction of a tribunal possessed with special competence.
In one occasion, we have held that regular courts cannot or
should not determine a controversy involving a question which
is within the jurisdiction of the administrative tribunal before
the question is resolved by the administrative tribunal, where
the question demands the exercise of sound administrative
discretion requiring the special knowledge, experience, and
services of the administrative tribunal to determine technical
and intricate matters of fact, and a uniformity of ruling is
essential to comply with the premises of the regulatory statute
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administered. The objective of the doctrine of primary
jurisdiction is to guide a court in determining whether it should
refrain from exercising its jurisdiction until after an
administrative agency has determined some question arising
in the proceeding before the court.

5. ID.; ID.; ID.; ID.; APPLIES WHERE A CLAIM IS

ORIGINALLY COGNIZABLE IN THE COURTS AND
COMES INTO PLAY WHENEVER ENFORCEMENT OF
THE CLAIM REQUIRES THE RESOLUTION OF ISSUES
WHICH, UNDER A REGULATORY SCHEME, HAS BEEN
PLACED WITHIN THE SPECIAL COMPETENCE OF AN
ADMINISTRATIVE BODY; IN SUCH CASE, THE
JUDICIAL PROCESS IS SUSPENDED PENDING
REFERRAL OF SUCH ISSUES TO THE ADMINISTRATIVE
BODY FOR ITS VIEW.— [P]rimary jurisdiction does not
necessarily denote exclusive jurisdiction. It applies where a
claim is originally cognizable in the courts and comes into
play whenever enforcement of the claim requires the resolution
of issues which, under a regulatory scheme, has been placed
within the special competence of an administrative body; in
such case, the judicial process is suspended pending referral
of such issues to the administrative body for its view. In some
instances, the Constitution and statutes grant the administrative
body primary jurisdiction, concurrent with either similarly
authorized government agencies or the regular courts, such
as the distinct kinds of jurisdiction bestowed by the Constitution
and statutes on the Ombudsman.

6. POLITICAL LAW; ADMINISTRATIVE LAW; INDIGENOUS

PEOPLES RIGHTS ACT (IPRA); NATIONAL
COMMISSION ON INDIGENOUS PEOPLES (NCIP); THE
IPRA DOES CONFER ORIGINAL AND EXCLUSIVE
JURISDICTION TO THE NCIP OVER ALL CLAIMS AND
DISPUTES INVOLVING RIGHTS OF ICCS/IPS, AS IT
SPECIFICALLY EXCLUDES DISPUTES INVOLVING
RIGHTS OF IPS/ICCS WHERE THE OPPOSING PARTY
IS NON-ICC/IP; THE LIMITED OR SPECIAL
JURISDICTION OF THE NCIP, CONFINED ONLY TO
A SPECIAL CAUSE INVOLVING RIGHTS OF IPS/ICCS,
CAN ONLY BE EXERCISED UNDER THE LIMITATIONS
AND CIRCUMSTANCES PRESCRIBED BY THE
STATUTE.— In contrast to our holding in Honasan II, the
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NCIP cannot be said to have even primary jurisdiction over
all the ICC/IP cases comparable to what the Ombudsman has
in cases falling under the exclusive jurisdiction of the
Sandiganbayan. We do not find such specificity in the grant
of jurisdiction to the NCIP in Section 66 of the IPRA. Neither
does the IPRA confer original and exclusive jurisdiction to
the NCIP over all claims and disputes involving rights of ICCs/
IPs. x x x That the proviso found in Section 66 of the IPRA
is exclusionary, specifically excluding disputes involving rights
of IPs/ICCs where the opposing party is non-ICC/IP, is reflected
in the IPRA’s emphasis of customs and customary law to govern
in the lives of the ICCs/IPs. In fact, even the IPRA itself
recognizes that customs and customary law cannot be applied
to non-IPs/ICCs since ICCs/IPs are recognized as a distinct
sector of Philippine society. This recognition contemplates their
difference from the Filipino majority, their way of life, how
they have continuously lived as an organized community on
communally bounded and defined territory. The ICCs/IPs share
common bonds of language, customs, traditions and other
distinctive cultural traits, which by their resistance to political,
social and cultural inroads of colonization, non-indigenous
religions and cultures, became historically differentiated from
the majority. ICCs/IPs also include descendants of ICCs/IPs
who inhabited the country at the time of conquest or colonization,
who retain some or all of their own social, economic, cultural
and political institutions but who may have been displaced
from their traditional territories, or who may have resettled
outside their ancestral domains. In all, the limited or special
jurisdiction of the NCIP, confined only to a special cause
involving rights of IPs/ICCs, can only be exercised under the
limitations and circumstances prescribed by the statute.

7. ID.; ID.; ID.; ID.; THE NCIP IS ONLY VESTED WITH
JURISDICTION TO DETERMINE THE RIGHTS OF ICCS/
IPS BASED ON CUSTOMS AND CUSTOMARY LAW IN
A GIVEN CONTROVERSY AGAINST ANOTHER ICC/
IP, BUT NOT THE APPLICABLE LAW FOR EACH AND
EVERY KIND OF ICC/IP CONTROVERSY EVEN
AGAINST AN OPPOSING NON-ICC/IP.— [T]he primacy
of customs and customary law sets the parameters for the NCIP’s
limited and special jurisdiction and its consequent application
in dispute resolution. Demonstrably, the proviso in Section
66 of the IPRA limits the jurisdiction of the NCIP to cases of
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claims and disputes involving rights of ICCs/IPs where both
parties are ICCs/IPs because customs and customary law cannot
be made to apply to non-ICCs/IPs within the parameters of
the NCIP’s limited and special jurisdiction. Indeed, non-ICCs/
IPs cannot be subjected to this special and limited jurisdiction
of the NCIP even if the dispute involves rights of ICCs/IPs
since the NCIP has no power and authority to decide on a
controversy involving, as well, rights of non-ICCs/IPs which
may be brought before a court of general jurisdiction within
the legal bounds of rights and remedies. Even as a practical
concern, non-IPs and non-members of ICCs ought to be excepted
from the NCIP’s competence since it cannot determine the
right-duty correlative, and breach thereof, between opposing
parties who are ICCs/IPs and non-ICCs/IPs, the controversy
necessarily contemplating application of other laws, not only
customs and customary law of the ICCs/IPs. In short, the NCIP
is only vested with jurisdiction to determine the rights of ICCs/
IPs based on customs and customary law in a given controversy
against another ICC/IP, but not the applicable law for each
and every kind of ICC/IP controversy even against an opposing
non-ICC/IP. x xx. [T]he phraseology of “all claims and disputes
involving rights of ICCs/IPs” does not necessarily grant the
NCIP all-encompassing jurisdiction whenever the case involves
rights of ICCs/IPs without regard to the status of the parties,
i.e, whether the opposing parties are both ICCs/IPs.

8. ID.; ID.; ID.; ID.; NCIP ADMINISTRATIVE CIRCULARS

EXPANDING THE JURISDICTION OF THE NCIP AS
ORIGINAL AND EXCLUSIVE, NOT SUSTAINED:;
ADMINISTRATIVE ISSUANCES MUST NOT OVERRIDE,
BUT MUST REMAIN CONSISTENT WITH THE LAW
THEY SEEK TO APPLY AND IMPLEMENT, AS THEY
ARE INTENDED TO CARRY OUT, NOT TO SUPPLANT
OR TO MODIFY, THE LAW.— That NCIP Administrative
Circulars expand the jurisdiction of the NCIP as original and
exclusive in Sections 5 and 1, respectively of Rule III: x x x
is of no moment. The power of administrative officials to
promulgate rules in the implementation of a statute is necessarily
limited to what is provided for in the legislative enactment.
It ought to be stressed that the function of promulgating rules
and regulations may be legitimately exercised only for the
purpose of carrying out the provisions of the law into effect.
The administrative regulation must be within the scope and
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purview of the law. The implementing rules and regulations
of a law cannot extend the law or expand its coverage, as the
power to amend or repeal a statute is vested in the legislature.
Indeed, administrative issuances must not override, but must
remain consistent with the law they seek to apply and implement.
They are intended to carry out, not to supplant or to modify,
the law. However, “administrative bodies are allowed, under
their power of subordinate legislation, to implement the broad
policies laid down in the statute by ‘filling in’ the details. All
that is required is that the regulation does not contradict, but
conforms with the standards prescribed by law.Perforce, in
this case, the NCIP’s Administrative Circulars’ classification
of its RHO’s jurisdiction as original and exclusive, supplants
the general jurisdiction granted by Batas Pambansa Bilang
129 to the trial courts and ultimately, modifies and broadens
the scope of the jurisdiction conferred by the IPRA on the
NCIP. We cannot sustain such a classification.

9. ID.; ID.; ID.; ID.; A BARE ALLEGATION THAT ONE IS
ENTITLED TO SOMETHING IS NOT AN ALLEGATION
BUT A CONCLUSION AND SUCH ALLEGATION ADDS
NOTHING TO THE PLEADING, IT BEING NECESSARY
TO PLEAD SPECIFICALLY THE FACTS UPON WHICH
SUCH CONCLUSION IS FOUNDED.— It should be noted
that a bare allegation that one is entitled to something is not
an allegation but a conclusion. Such allegation adds nothing
to the pleading, it being necessary to plead specifically the
facts upon which such conclusion is founded. Rule 8 of the
Rules of Court, entitled “Manner of Making Allegations in
Pleadings” requires in Section 1, as a general rule, for “[e]very
pleading [to] contain in a methodical and logical form, a plain,
concise and direct statement of the ultimate facts on which
the party pleading relies for his claim or defense, as the case
may be, omitting the statement of mere evidentiary facts.”
Respondents’ status as Tagbanuas, as indigenous persons or
members of an indigenous cultural community, is not an ultimate
fact from which respondents can anchor the rights they claim
to have been violated by petitioners .In this case, respondents’
petition, as written, does not mention ultimate facts that lead
to the conclusion that (1) they are Tagbanuas, and (2) they
are the representatives of the Tagbanua Indigenous Cultural
Community. Neither are there allegations of ultimate facts
showing acts or omissions on the part of petitioners which
constitute a violation of respondents’ rights.
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10. ID.; ID.; ID.; ID.; PARTIES CLAIMING RELIEF UNDER
THE IPRA SHOULD ALLEGE THE ULTIMATE FACTS
CONSTITUTIVE OF THEIR CUSTOMS, POLITICAL
STRUCTURES, INSTITUTIONS, DECISION MAKING
PROCESSES, AND SUCH OTHER INDICATORS OF
INDIGENOUS PERSONS NATURE DISTINCT AND
NATIVE TO THEM.— [T]he allegation that respondents are
Tagbanuas and that they are representatives of the Tagbanua
Indigenous Cultural Communities are conclusions of their status
not derived from facts that should have been alleged. Indeed,
respondents did not even attempt to factually demonstrate their
authority to represent the Tagbanua Indigenous Cultural
Community. This is crucial since intra IPs’ conflicts and contest
for representation are not impossible. In that regard, Section
3(f) of the IPRA defines “customary laws” as “a body of written
and/or unwritten rules, usages, customs and practices
traditionally and continually recognized, accepted and observed
by respective ICCs/IPs” Section 3(i), on the other hand, refers
to “indigenous political structures” consisting of “organizational
and cultural leadership systems, institutions, relationships,
patterns and processes for decision making and participation,
identified by ICCs/IPs such as, but not limited to, Council of
Elders, Council of Timuays, Bodong Holders, or any other
tribunal or body of similar nature.” To establish their status
as Tagbanuas or their representation as representatives of
Tagbanua Indigenous Cultural Community, respondents, as
“plaintiffs” claiming relief under the IPRA, should have alleged
the ultimate facts constitutive of their customs, political
structures, institutions, decision making processes, and such
other indicators of indigenous persons nature distinct and native
to them.

11. ID.; ID.; ID.; ID.; THE NCIP DOES NOT HAVE IPSO
FACTO JURISDICTION OVER THE PETITION OF
RESPONDENTS JUST BY THE MERE EXPEDIENT
THAT THEIR PETITION INVOLVES RIGHTS OF ICCS/
IPS.— [R]espondents should have asserted their identification
through a reduction into facts of the definition and description
of an ICC/IP in the IPRA: x x x. Also, the right of ancestral
property requires historical proof which, of course, must proceed
from allegations in the petition. x x x. Respondents made no
allegation outlining and tracing the history of their indigenous
ownership of domain and land. To further highlight the necessity
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of respondents’ allegation of their status as Tagbanuas is the
stewardship concept of property which is most applicable to
land among the Philippine IP. x x x. It is also significant to
note that respondents do not identify themselves with other
Tagbanuas who have been awarded a Certificate of Ancestral
Domain Claim as of 1998.Palpably, in the factual milieu
obtaining herein, the NCIP does not have ipso facto jurisdiction
over the petition of respondents just by the mere expedient
that their petition involves rights of ICCs/IPs.

12. ID.; ID.; ID.; ID.; RESOLUTION OF CONFLICTS
BETWEEN PARTIES WHO ARE NOT BOTH ICCS/IPS
MAY STILL FALL WITHIN THE GENERAL
JURISDICTION OF THE REGULAR COURTS
DEPENDENT ON THE ALLEGATIONS IN THE
COMPLAINT OR PETITION AND THE STATUS OF THE
PARTIES; NO REPEAL OF BATAS PAMBANSA BILANG
129.— [T]he IPRA does not contain a repeal of Batas Pambansa
Bilang 129 limiting the general jurisdiction of the trial courts
even as the IPRA purportedly grants the NCIP jurisdiction
over “all claims and disputes involving rights of ICCs/IPs.
“Section 83 of the IPRA, the repealing clause, only specifies
Presidential Decree No. 410, Executive Order Nos. 122B and
122C as expressly repealed. While the same section does state
that “all other laws, decrees, orders, rules and regulations or
parts thereof inconsistent with this Act are hereby repealed or
modified accordingly,” such an implied repeal is predicated
upon the condition that a substantial and an irreconcilable
conflict must be found in existing and prior Acts. The two
laws refer to different subject matters, albeit the IPRA includes
the jurisdiction of the NCIP. As such, resolution of conflicts
between parties who are not both ICCs/IPs may still fall within
the general jurisdiction of the regular courts dependent on
the allegations in the complaint or petition and the status of
the parties. There is no clear irreconcilable conflict from the
investiture of jurisdiction to the NCIP in instances where, among
others, all the parties are ICCs/IPs and the claim or dispute
involves their rights, and the specific wording of Batasang
Pambansa Bilang 129, Sections 19-21 on the exclusive and
original jurisdiction of the Regional Trial Courts, and Sections
33-35 on the exclusive original jurisdiction of the Metropolitan
Trial Courts, Municipal Trial Courts, and Municipal Circuit
Trial Courts. We should not, and cannot, adopt the theory of
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implied repeal except upon a clear and unequivocal expression
of the will of Congress, which is not manifest from the language
of Section 66 of the IPRA which, to reiterate: (1) did not use
the words “primary” and/or “original and exclusive” to describe
the jurisdiction of the NCIP over “all claims and disputes
involving rights of ICCs/IPs” and (2) contained a proviso
requiring certification that the parties have exhausted their
remedies provided under customary laws.

APPEARANCES OF COUNSEL

The Law Firm of Chan Robles & Associates for petitioners.
The Solicitor General for public respondent.
Leovigilda V. Guioguio for private respondents.

DECISION
PEREZ, J.:

While we recognize the rights of our Indigenous Peoples (IPs)
and Indigenous Cultural Communities (ICCs) as determined in
the Indigenous Peoples Rights Act (IPRA), we delineate, in this
case, the jurisdiction of the National Commission on Indigenous
Peoples (NCIP) as provided in Section 66! of the IPRA.

Assailed in this Petition for Review on Certiorari under Rule
45 of the Rules of Court is the Decision? of the Court of Appeals
in CA-G.R. SP No. 98268 which denied the petition for certiorari
of petitioners Engr. Ben Y. Lim, RBL Fishing Corporation,

! Section 66. Jurisdiction of the NCIP.— The NCIP, through its regional
offices, shall have jurisdiction over all claims and disputes involving rights
of ICCs/IPs: Provided, however, That no such dispute shall be brought to
the NCIP unless the parties have exhausted all remedies provided under
their customary laws. For this purpose, a certification shall be issued by
the Council of Elders/Leaders who participated in the attempt to settle the
dispute that the same has not been resolved, which certification shall be
a condition precedent to the filing of a petition with the NCIP.

2 Rollo, pp. 44-56; penned by Associate Justice Antonio L. Villamor
with Associate Justices Jose C. Reyes, Jr. and Rodil V. Zalameda concurring.
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Palawan Aquaculture Corporation, and Peninsula Shipyard
Corporation. Affirmed, then, is the Resolution® of the NCIP in
NCIP Case No. RHO 4-01-2006.

Respondent Tagbanua Indigenous Cultural Community of
Barangay Buenavista, Coron, Palawan, represented by individual
respondents Fernando P. Aguido, Ernesto Cinco, Bobencio
Mosquera, Jurry Carpiano, Victor Balbutan, Nordito Alberto,
Edeng Pesro, Claudina Baquid, Nonita Salva, and Nanchita
Alberto, filed a petition before the NCIP against petitioners for
“Violation of Rights to Free and Prior and Informed Consent
(FPIC) and Unauthorized and Unlawful Intrusion with Prayer
for the Issuance of Preliminary Injunction and Temporary
Restraining Order.”*

Thereafter, the NCIP issued an Order dated 20 October 2006
and directing the issuance and service of summons, and setting
the preliminary conference and initial hearing on the prayer for
the issuance of a Temporary Restraining Order on 22 November
2006 and the conduct of an ocular inspection of the subject
area on the following day, 23 November 2006.

Despite a motion to dismiss being a prohibited pleading under
the NCIP Administrative Circular No. 1-03, petitioners moved
to dismiss the petition on the following grounds:

1)  Lack of jurisdiction over the subject matter of the petition
because [petitioners] are not members of the Indigenous
Cultural Communities/Indigenous Peoples;

2)  Lack ofjurisdiction over the persons of [petitioners], because
summons were served by mail rather than by personal service;

3) Lack of cause of action, because there is no allegation in
the petition or document attached thereto showing that
[respondents] were indeed authorized by the purported
Tagbanua Indigenous Cultural Community, and no Certificate
of Ancestral Domain Title has as yet been issued over the
claim; [and]

3 1d. at 95-105.

4 Id. at 6; Petition for Review on Certiorari.
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4)  Violation of the rule against forum shopping because
[respondents] have already filed criminal cases also based
on the same alleged acts before the Municipal Trial Court
of Coron-Busuanga.’

Not contented with their filing of a Motion to Dismiss,
petitioners, by way of special appearance, filed a Motion to
Suspend Proceedings, arguing that “considering the nature of
the issues raised [in the Motion to Dismiss], particularly, the
issue on jurisdiction, it is imperative that the [Motion to Dismiss]|
be resolved first before other proceedings could be conducted
in the instant case.”®

On 30 November 2006, the NCIP issued a Resolution’ denying
the motion to dismiss. While affirming that a Motion to Dismiss
is prohibited under Section 29 of the Rules on Pleadings, Practice
and Procedure before the NCIP, the NCIP squarely ruled that:
(1) it had jurisdiction over the petition filed by respondents;
(2) it acquired jurisdiction over the persons of petitioners; (3) it
was premature to rule on the issue of lack of cause of action;
and (4) respondents did not violate the rule on forum shopping.®

After the denial of their motion for reconsideration, petitioners
filed a petition for certiorari before the appellate court, seeking
to reverse, annul and set aside the NCIP’s twin resolutions for
being tainted with grave abuse of discretion amounting to lack
or excess of jurisdiction.

As previously stated, the Court of Appeals denied the petition
for certiorari and affirmed the resolutions of the NCIP. The
appellate court echoed the NCIP’s stance that from the wording
of Section 66 of the IPRA, the NCIP was bestowed with an all-
encompassing grant of jurisdiction over all claims and disputes
involving rights of ICCs/IPs and that the requirement in the

5 Rules on Pleadings, Practice and Procedure Before the NCIP.
¢ Rollo, pp. 166-169.

7 Id. at 95-105.

1d.
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proviso contained in the section, i.e., obtaining a certification
from the Council of Elders/Leaders that the parties had exhausted
all remedies provided under their customary law prior to the
filing of an action, applied only to instances where both parties
were members of an ICC/IP.

The NCIP also cited Section 14 of its own Rules on Pleadings,
Practice and Procedure Before the NCIP which provides
exceptions to the requirement of exhaustion of administrative
remedies under customary laws, such as where one of the parties
is: (1) either a public or private corporation, partnership,
association or juridical person or a public officer or employee
and the dispute is in connection with the performance of his
official functions; and (2) a non-IP/ICC or does not belong to
the same IP/ICC. In all, the Court of Appeals affirmed the NCIP’s
resolution that when a claim or dispute involves rights of the
IPs/ICCs, the NCIP has jurisdiction over the case regardless
of whether the opposing party is a non-IP/ICC.

Adamant, petitioners appeal to us by a petition for review
on certiorari, echoing the same issues raised before the appellate
court:

L. WHETHER OR NOT THE HONORABLE COURT OF
APPEALS SERIOUSLY ERRED IN HOLDING THAT x x x
THE [NCIP HAS] JURISDICTION OVER THE SUBJECT
MATTER OF THE PETITION x x x;

II. WHETHER OR NOT THE HONORABLE COURT OF
APPEALS COMMITTED SERIOUS ERRORS IN HOLDING
THAT x x x THE [NCIP] ACQUIRED JURISDICTION
OVER THE PERSONS OF THE PETITIONERS; and

III. WHETHER OR NOT THE HONORABLE COURT OF
APPEALS GRAVELY ERRED IN HOLDING THAT x x x
RESPONDENTS HAVE CAUSE/S OF ACTION AGAINST
THE PETITIONERS.’

Notably, petitioners have dropped their issue that respondents
are guilty of forum shopping.

% Id. at 14.
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At the outset, we note that none of the petitioners, the NCIP,
and the appellate court have proffered an argument, and opined,
on the specific nature of the jurisdiction of the NCIP, whether
such is primary and concurrent with courts of general
jurisdiction, and/or original and exclusive, to the exclusion
of regular courts.

In the main, petitioners argue that the NCIP does not have
jurisdiction over the petition filed by respondents because they
(petitioners) are non-1Ps/ICCs. Essentially, they interpret the
jurisdiction of the NCIP as limited to claims and disputes
involving rights of IPs/ICCs where both opposing parties are
[Ps/ICCs.

On the other hand, the NCIP and the appellate court rely
mainly on the wording of Section 66 of the IPRA and the averred
purpose for the law’s enactment, “to fulfill the constitutional
mandate of protecting the rights of the indigenous cultural
communities to their ancestral land and to correct a grave
historical injustice to our indigenous people.”!® According to
the two tribunals, “[a]ny interpretation that would restrict the
applicability of the IPRA law exclusively to its members would
certainly leave them open to oppression and exploitation by
outsiders.”!! The NCIP and the appellate court maintain that
Section 66 does not distinguish between a dispute among members
of ICCs/IPs and a dispute involving ICC/IP members and non-
members. Thus, there is no reason to draw a distinction and
limit the NCIP’s jurisdiction over “all claims and disputes
involving rights of ICCs/IPs.”'? Effectively, even without
asseverating it, the two tribunals interpret the statutory grant
of jurisdiction to the NCIP as primary, original and exclusive,
in all cases and instances where the claim or dispute involves
rights of IPs/ICCs, without regard to whether one of the parties
is non-IP/ICC.

10 7d. at 15.
g
12 1d. at 17.
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In addition, the NCIP promulgated its rules and regulations
such as NCIP Administrative Circular No. 1-03 dated 9 April
2003, known as the “Rules on Pleadings, Practice and Procedure
Before the NCIP,” and Administrative Circular No. 1, Series
0f2014, known as “The 2014 Revised Rules of Procedure before
the National Commission on Indigenous Peoples.” Sections 5
and 1, respectively of both the 2003 and 2014 Administrative
Circular, Rule III, provide for the jurisdiction of the NCIP
Regional Hearing Officer (RHO), thus:

Jurisdiction of the NCIP. — The NCIP through its Regional Hearing
Offices shall exercise jurisdiction over all claims and disputes
involving rights of ICCs/IPs and all cases pertaining to the
implementation, enforcement, and interpretation of R.A. 8371,
including but not limited to the following:

(1) Original and Exclusive Jurisdiction of the Regional
Hearing Office (RHO):

a.  Cases involving disputes and controversies over
ancestral lands/domains of ICCs/IPs;

b.  Cases involving violations of the requirement of
free and prior and informed consent of ICCs/IPs;

c. Actions for enforcement of decisions of ICCs/IPs
involving violations of customary laws or desecration
of ceremonial sites, sacred places, or rituals;

d.  Actions for redemption/reconveyance under Section
8(b) of R.A. 8371; and

Such other cases analogous to the foregoing.

We first dispose of the primordial question on the nature
and scope of the NCIP’s jurisdiction as provided in the IPRA.
Specifically, the definitive issue herein boils down to whether
the NCIP’s jurisdiction is limited to cases where both parties
are ICCs/IPs or primary and concurrent with regular courts,
and/or original and exclusive, to the exclusion of the regular
courts, on all matters involving rights of ICCs/IPs.

We are thus impelled to discuss jurisdiction and the different
classes thereof.
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Jurisdiction is the power and authority, conferred by the
Constitution and by statute, to hear and decide a case."® The
authority to decide a cause at all is what makes up jurisdiction.

Section 66 of the IPRA, the law conferring jurisdiction on
the NCIP, reads:

Sec. 66. Jurisdiction of the NCIP. — The NCIP, through its
regional offices, shall have jurisdiction over all claims and disputes
involving rights of ICCs/IPs: Provided, however, That no such
dispute shall be brought to the NCIP unless the parties have
exhausted all remedies provided under their customary laws.
For this purpose, a certification shall be issued by the Council of
Elders/Leaders who participated in the attempt to settle the dispute
that the same has not been resolved, which certification shall be a
condition precedent to the filing of a petition with the NCIP.
(Emphasis supplied).

The conferment of such jurisdiction is consistent with state
policy averred in the IPRA which recognizes and promotes all
the rights of ICCs/IPs within the framework of the constitution.
Such is likewise reflected in the mandate of the NCIP to “protect
and promote the interest and wellbeing of the ICCs/IPs with
due regard to their beliefs, customs, traditions and[,]
institutions.”!*

In connection thereto, from Bank of Commerce v. Planters
Development Bank,"> we learned that the provisions of the
enabling statute are the yardsticks by which the Court would
measure the quantum of quasi-judicial powers an administrative
agency may exercise, as defined in the enabling act of such
agency.

Plainly, the NCIP is the “primary government agency
responsible for the formulation and implementation of policies,
plans and programs to promote and protect the rights and well-

13 Bank of Commerce v. Planters Development Bank, G.R. Nos. 154470-
71, and G.R. Nos. 154589-90, 24 September 2012, 681 SCRA 521, 522.

4 IPRA Section 39.
15 Rollo, pp. 95-105.
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being of the ICCs/IPs and the recognition of their ancestral
domains as well as their rights thereto.”!® Nonetheless, the creation
of such government agency does not per se grant it primary
and/or exclusive and original jurisdiction, excluding the regular
courts from taking cognizance and exercising jurisdiction over
cases which may involve rights of ICCs/IPs.

Recently, in Unduran, et al. v. Aberasturi, et al.,"” we ruled
that Section 66 of the IPRA does not endow the NCIP with
primary and/or exclusive and original jurisdiction over all claims
and disputes involving rights of ICCs/IPs. Based on the qualifying
proviso, we held that the NCIP’s jurisdiction over such claims
and disputes occur only when they arise between or among parties
belonging to the same ICC/IP. Since two of the defendants therein
were not IPs/ICCs, the regular courts had jurisdiction over the
complaint in that case.

In his concurring opinion in Unduran, Justice Jose P. Perez
submits that the jurisdiction of the NCIP ought to be definitively
drawn to settle doubts that still linger due to the implicit
affirmation done in The City Government of Baguio City, et al.
v. Atty. Masweng, et al.'® of the NCIP’s jurisdiction over cases
where one of the parties are not ICCs/IPs.

In Unduran and as in this case, we are hard pressed to declare
a primary and/or exclusive and original grant of jurisdiction to
the NCIP over all claims and disputes involving rights of ICCs/
IPs where there is no clear intendment by the legislature.

Significantly, the language of Section 66 is only clear on the
nature of the claim and dispute as involving rights of ICCs/
IPs, but ambiguous and indefinite in other respects. While using
the word “all” to quantify the number of the “claims and disputes”
as covering each and every claim and dispute involving rights
of ICCs/IPs, Section 66 unmistakably contains a proviso, which

16 IPRA Section 38.
17" G.R. No. 181284, October 20, 2015.
18597 Phil. 668 (2009).
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on its face restrains or limits the initial generality of the grant
of jurisdiction.

Unduran lists the elements of the grant of jurisdiction to the
NCIP: (1) the claim and dispute involve the right of ICCs/IPs;
and (2) both parties have exhausted all remedies provided under
their customary laws. Both elements must be present prior to
the invocation and exercise of the NCIP’s jurisdiction.

Thus, despite the language that the NCIP shall have jurisdiction
over all claims and disputes involving rights of ICCs/IPs, we
cannot be confined to that first alone and therefrom deduce
primary sole NCIP jurisdiction over all ICCs/IPs claims and
disputes to the exclusion of the regular courts. If it were the
intention of the legislative that: (1) the NCIP exercise primary
jurisdiction over, and/or (2) the regular courts be excluded from
taking cognizance of, claims and disputes involving rights of
ICCs/IPs, the legislature could have easily done so as in other
instances conferring primary, and original and exclusive
jurisdiction to a specific administrative body. We will revert to
this point shortly but find it pertinent to first discuss the classes
of jurisdiction.

Primary jurisdiction, also known as the doctrine of Prior Resort,
is the power and authority vested by the Constitution or by
statute upon an administrative body to act upon a matter by
virtue of its specific competence.'” The doctrine of primary
jurisdiction prevents the court from arrogating unto itself the
authority to resolve a controversy which falls under the jurisdiction
of a tribunal possessed with special competence.?® In one occasion,
we have held that regular courts cannot or should not determine
a controversy involving a question which is within the jurisdiction
of the administrative tribunal before the question is resolved
by the administrative tribunal, where the question demands the
exercise of sound administrative discretion requiring the special
knowledge, experience, and services of the administrative tribunal

19" Cristobal v. CA4, 353 Phil. 318, 330 (1998).
20 Crusaders Broadcasting System, Inc. v. NTC, 388 Phil. 624, 636 (2000).
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to determine technical and intricate matters of fact, and a
uniformity of ruling is essential to comply with the premises of
the regulatory statute administered?' The objective of the doctrine
of primary jurisdiction is to guide a court in determining whether
it should refrain from exercising its jurisdiction until after an
administrative agency has determined some question arising in
the proceeding before the court.??

Additionally, primary jurisdiction does not necessarily denote
exclusive jurisdiction.? It applies where a claim is originally
cognizable in the courts and comes into play whenever
enforcement of the claim requires the resolution of issues which,
under a regulatory scheme, has been placed within the special
competence of an administrative body; in such case, the judicial
process is suspended pending referral of such issues to the
administrative body for its view.?* In some instances, the
Constitution and statutes grant the administrative body primary
jurisdiction, concurrent with either similarly authorized
government agencies or the regular courts, such as the distinct
kinds of jurisdiction bestowed by the Constitution and statutes
on the Ombudsman.

The case of Honasan Il v. The Panel of Investigating
Prosecutors of the Department of Justice®® delineated primary
and concurrent jurisdiction as opposed to original and exclusive
jurisdiction vested by both the Constitution and statutes?® on
the Ombudsman concurrent, albeit primary, with the Department
of Justice.

Paragraph (1) of Section 13, Article XI of the Constitution,
viz.:

2l Spouses Abejo v. Dela Cruz, 233 Phil. 668, 684-685 (1987).
22 Fabia v. Court of Appeals, 437 Phil. 389, 403 (2002).

2 Honasan IT v. The Panel of Investigating Prosecutors of the Department
of Justice, G.R. No. 159747, 13 April 2004, 427 SCRA 46, 67.

2 Fabia v. Court of Appeals, 437 Phil. 389, 403 (2002), supra note 20.
25 Supra note 21.

26 Republic Act No. 6770, known as “The Ombudsman Act of 1989,”
and the 1987 Administrative Code.
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SEC. 13. The Office of the Ombudsman shall have the following
powers, functions, and duties:

1. Investigate on its own, or on complaint by any person,
any act or omission of any public official, employee, office or
agency, when such act or omission appears to be illegal, unjust,
improper, or inefficient.

does not exclude other government agencies tasked by law
to investigate and prosecute cases involving public officials.
If it were the intention of the framers of the 1987 Constitution,
they would have expressly declared the exclusive conferment
of the power to the Ombudsman. Instead, paragraph (8) of the
same Section 13 of the Constitution provides:

(8) Promulgate its rules of procedure and exercise such other
powers or perform such functions or duties as may be provided
by law Accordingly, Congress enacted R.A. 6770, otherwise
known as “The Ombudsman Act of 1989.” Section 15 thereof
provides:

Sec. 15. Powers, Functions and Duties. — The Office of the
Ombudsman shall have the following powers, functions and duties:

(1) Investigate and prosecute on its own or on complaint
by any person, any act or omission of any public officer or
employee, office or agency, when such act or omission appears
to be illegal, unjust, improper or inefficient. It has primary
Jjurisdiction over cases cognizable by the Sandiganbayan and,
in the exercise of this primary jurisdiction, it may take over,
at any stage, from any investigatory agency of the government,
the investigation of such cases.

Pursuant to the authority given to the Ombudsman by the
Constitution and the Ombudsman Act of 1989 to lay down its
own rules and procedure, the Office of the Ombudsman
promulgated Administrative Order No. 8, dated November 8,
1990, entitled, Clarifying and Modifying Certain Rules of
Procedure of the Ombudsman, to wit:

A complaint filed in or taken cognizance of by the Office
of the Ombudsman charging any public officer or employee
including those in government-owned or controlled corporations,
with an act or omission alleged to be illegal, unjust, improper
or inefficient is an Ombudsman case. Such a complaint may
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be the subject of criminal or administrative proceedings, or
both.

For purposes of investigation and prosecution, Ombudsman
cases involving criminal offenses may be subdivided into two
classes, to wit: (1) those cognizable by the Sandiganbayan,
and (2) those falling under the jurisdiction of the regular courts.
The difference between the two, aside from the category of
the courts wherein they are filed, is on the authority to
investigate as distinguished from the authority to prosecute,
such cases.

The power to investigate or conduct a preliminary
investigation on any Ombudsman case may be exercised by
an investigator or prosecutor of the Office of the Ombudsman,
or by any Provincial or City Prosecutor or their assistance,
either in their regular capacities or as deputized Ombudsman
prosecutors.

The prosecution of cases cognizable by the Sandiganbayan
shall be under the direct exclusive control and supervision of
the Office of the Ombudsman. In cases cognizable by the regular
Courts, the control and supervision by the Office of the
Ombudsman is only in Ombudsman cases in the sense defined
above. The law recognizes a concurrence of jurisdiction between
the Office of the Ombudsman and other investigative agencies
of the government in the prosecution of cases cognizable by
regular courts.

It is noteworthy that as early as 1990, the Ombudsman had
properly differentiated the authority to investigate cases from
the authority to prosecute cases. It is on this note that the Court
will first dwell on the nature or extent of the authority of the
Ombudsman to investigate cases. Whence, focus is directed to
the second sentence of paragraph (1), Section 15 of the Ombudsman
Act which specifically provides that the Ombudsman has primary
jurisdiction over cases cognizable by the Sandiganbayan, and,
in the exercise of this primary jurisdiction, it may take over, at
any stage, from any investigating agency of the government, the
investigation of such cases.

That the power of the Ombudsman to investigate offenses
involving public officers or employees is not exclusive but is
concurrent with other similarly authorized agencies of the
government such as the provincial, city and state prosecutors
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has long been settled in several decisions of the Court. (Emphasis
supplied)

In Cojuangco, Jr. v. Presidential Commission on Good
Government, decided in 1990, the Court expressly declared:

A reading of the foregoing provision of the Constitution does
not show that the power of investigation including preliminary
investigation vested on the Ombudsman is exclusive.

Interpreting the primary jurisdiction of the Ombudsman under
Section 15 (1) of the Ombudsman Act, the Court held in said case:

Under Section 15 (1) of Republic Act No. 6770 aforecited, the
Ombudsman has primary jurisdiction over cases cognizable by the
Sandiganbayan so that it may take over at any stage from any
investigatory agency of the government, the investigation of such
cases. The authority of the Ombudsman to investigate offenses
involving public officers or employees is not exclusive but is
concurrent with other similarly authorized agencies of the
government. Such investigatory agencies referred to include the
PCGG and the provincial and city prosecutors and their assistants,
the state prosecutors and the judges of the municipal trial courts
and municipal circuit trial court.

In other words the provision of the law has opened up the authority
to conduct preliminary investigation of offenses cognizable by the
Sandiganbayan to all investigatory agencies of the government duly
authorized to conduct a preliminary investigation under Section 2,
Rule 112 of the 1985 Rules of Criminal Procedure with the only
qualification that the Ombudsman may take over at any stage of
such investigation in the exercise of his primary jurisdiction.

A little over a month later, the Court, in Deloso vs. Domingo,
pronounced that the Ombudsman, under the authority of Section
13 (1) of the 1987 Constitution, has jurisdiction to investigate any
crime committed by a public official, elucidating thus:

As protector of the people, the office of the Ombudsman has the
power, function and duty to “act promptly on complaints filed in
any form or manner against public officials” (Sec. 12) and to
“investigate xxx any act or omission of any public official x x x
when such act or omission appears to be illegal, unjust, improper
or inefficient.” (Sec.1[3].) The Ombudsman is also empowered to
“direct the officer concerned,” in this case the Special Prosecutor,
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“to take appropriate action against a public official x x x and to
recommend his prosecution” (Sec. 1[3]).

The clause “any [illegal] act or omission of any public official”
is broad enough to embrace any crime committed by a public official.
The law does not qualify the nature of the illegal act or omission
of the public official or employee that the Ombudsman may investigate.
It does not require that the act or omission be related to or be connected
with or arise from, the performance of official duty. Since the law
does not distinguish, neither should we.

The reason for the creation of the Ombudsman in the 1987
Constitution and for the grant to it of broad investigative authority,
is to insulate said office from the long tentacles of official dom that
are able to penetrate judges’ and fiscals’ offices, and others involved
in the prosecution of erring public officials, and through the exertion
of official pressure and influence, quash, delay, or dismiss
investigations into malfeasances and misfeasances committed by
public officers. It was deemed necessary, therefore, to create a special
office to investigate a// criminal complaints against public officers
regardless of whether or not the acts or omissions complained of
are related to or arise from the performance of the duties of their
office. The Ombudsman Act makes perfectly clear that the jurisdiction
of the Ombudsman encompasses “all kinds of malfeasance,
misfeasance, and non-feasance that have been committed by any
officer or employee as mentioned in Section 13 hereof, during his
tenure of office” (Sec. 16, R.A. 6770).

Indeed, the labors of the constitutional commission that created
the Ombudsman as a special body to investigate erring public officials
would be wasted if its jurisdiction were confined to the investigation
of minor and less grave offenses arising from, or related to, the
duties of public office, but would exclude those grave and terrible
crimes that spring from abuses of official powers and prerogatives,
for it is the investigation of the latter where the need for an
independent, fearless, and honest investigative body, like the
Ombudsman, is greatest.

At first blush, there appears to be conflicting views in the rulings
of the Court in the Cojuangco, Jr. case and the Deloso case. However,
the contrariety is more apparent than real. In subsequent cases, the
Court elucidated on the nature of the powers of the Ombudsman to
investigate.
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In 1993, the Court held in Sanchez vs. Demetriou, that while it
may be true that the Ombudsman has jurisdiction to investigate
and prosecute any illegal act or omission of any public official, the
authority of the Ombudsman to investigate is merely a primary and
not an exclusive authority, thus:

The Ombudsman is indeed empowered under Section 15, paragraph
(1) of RA 6770 to investigate and prosecute any illegal act or omission
of any public official. However as we held only two years ago in the
case of Aguinaldo v. Domagas, this authority “is not an exclusive
authority but rather a shared or concurrent authority in respect of
the offense charged.”

Petitioners finally assert that the information and amended
information filed in this case needed the approval of the Ombudsman.
It is not disputed that the information and amended information
here did not have the approval of the Ombudsman. However, we do
not believe that such approval was necessary at all. In Deloso v.
Domingo; 191 SCRA 545 (1990), the Court held that the Ombudsman
has authority to investigate charges of illegal acts or omissions on
the part of any public official, i.e.; any crime imputed to a public
official. It must, however, be pointed out that the authority of the
Ombudsman to investigate “any [illegal] act or omission of any
public official” (191 SCRA 550) is not an exclusive authority but
rather a shared or concurrent authority in respect of the offense
charged, i.e.; the crime of sedition. Thus, the non-involvement of
the office of the Ombudsman in the present case does not have any
adverse legal consequence upon the authority of the panel of
prosecutors to file and prosecute the information or amended
information.

In fact, other investigatory agencies of the government such as
the Department of Justice in connection with the charge of sedition,
and the Presidential Commission on Good Government, in ill gotten
wealth cases, may conduct the investigation.

In Natividad v. Felix, a 1994 case, where the petitioner municipal
mayor contended that it is the Ombudsman and not the provincial
fiscal who has the authority to conduct a preliminary investigation
over his case for alleged Murder, the Court held:

The Deloso case has already been re-examined in two cases, namely
Aguinaldo v. Domagas and Sanchez v. Demetriou. However, by way
of amplification, we feel the need for tracing the history of the
legislation relative to the jurisdiction of Sandiganbayan since the



VOL. 774, DECEMBER 2, 2015 55

Engr. Lim, et al. vs. Hon. Gamosa, et al.

Ombudsman’s primary jurisdiction is dependent on the cases
cognizable by the former.

In the process, we shall observe how the policy of the law, with
reference to the subject matter, has been in a state of flux.

These laws, in chronological order, are the following: (a) Pres.
Decree No. 1486, — the first law on the Sandiganbayan; (b) Pres.
Decree No. 1606 which expressly repealed Pres. Decree No. 1486;
(c) Section 20 of Batas Pambansa Blg. 129; (d) Pres. Decree No.
1860; and (e) Pres. Decree No. 1861.

The latest law on the Sandiganbayan, Sec. 1 of Pres. Decree No.
1861 reads as follows:

“SECTION 1. Section 4 of Presidential Decree No. 1606 is hereby
amended to read as follows:

‘SEC. 4. Jurisdiction. — The Sandiganbayan shall exercise:

‘(a) Exclusive original jurisdiction in all cases involving:

(2) Other offenses or felonies committed by public officers
and employees in relation to their office, including those
employed in government-owned or controlled corporation,
whether simple or complexed with other crimes, where the
penalty prescribed by law is higher than prision correccional
or imprisonment for six (6) years, or a fine of £6,000:
PROVIDED, HOWEVER, that offenses or felonies mentioned
in this paragraph where the penalty prescribed by law does
not exceed prision correccional or imprisonment for six (6)
years or a fine of 6,000 shall be tried by the proper Regional
Trial Court, Metropolitan Trial Court, Municipal Trial Court
and Municipal Circuit Trial Court.”

A perusal of the aforecited law shows that two requirements must
concur under Sec. 4(a)(2) for an offense to fall under the
Sandiganbayan’s jurisdiction, namely: the offense committed by the
public officer must be in relation to his office and than penalty
prescribed be higher then prision correccional or imprisonment
for six (6) years, or a fine of £6,000.00.

Applying the law to the case at bench, we find that although the
second requirement has been met, the first requirement is wanting.
A review of these Presidential Decrees, except Batas Pambansa Blg.
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129, would reveal that the crime committed by public officers or
employees must be “in relation to their office” if it is to fall within
the jurisdiction of the Sandiganbayan. This phrase which is traceable
to Pres. Decree No. 1468, has been retained by Pres. Decree No.
1861 as a requirement before the Ombudsman can acquire primary
jurisdiction on its power to investigate.

It cannot be denied that Pres. Decree No. 1861 is in pari materia
to Article XI, Sections 12 and 13 of the 1987 Constitution and the
Ombudsman Act of 1989 because, as earlier mentioned, the
Ombudsman’s power to investigate is dependent on the cases
cognizable by the Sandiganbayan. Statutes are in pari materia when
they relate to the same person or thing or to the same class of
persons or things, or object, or cover the same specific or particular
subject matter.

It is axiomatic in statutory construction that a statute must be
interpreted, not only to be consistent with itself, but also to harmonize
with other laws on the same subject matter, as to form a complete,
coherent and intelligible system. The rule is expressed in the maxim,
“interpretare et concordare legibus est optimus interpretand,” or
every statute must be so construed and harmonized with other statutes
as to form a uniform system of jurisprudence. Thus, in the application
and interpretation of Article XI, Sections 12 and 13 of the 1987
Constitution and the Ombudsman Act of 1989, Pres. Decree No.
1861 must be taken into consideration. It must be assumed that
when the 1987 Constitution was written, its framers had in mind
previous statutes relating to the same subject matter. In the absence
of any express repeal or amendment, the 1987 Constitution and the
Ombudsman Act of 1989 are deemed in accord with existing statute,
specifically, Pres. Decree No. 1861.

R.A. No. 8249 which amended Section 4, paragraph (b) of the
Sandiganbayan Law (P.D. 1861) likewise provides that for other
offenses, aside from those enumerated under paragraphs (a) and
(c), to fall under the exclusive jurisdiction of the Sandiganbayan,
they must have been committed by public officers or employees in
relation to their office.

In summation, the Constitution, Section 15 of the Ombudsman
Act 0of 1989 and Section 4 of the Sandiganbayan Law, as amended,
do not give to the Ombudsman exclusive jurisdiction to investigate
offenses committed by public officers or employees. The authority
of the Ombudsman to investigate offenses involving public officers
or employees is concurrent with other government investigating
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agencies such as provincial, city and state prosecutors. However,
the Ombudsman, in the exercise of its primary jurisdiction over
cases cognizable by the Sandiganbayan, may take over, at any
stage, from any investigating agency of the government, the
investigation of such cases.

In other words, respondent DOJ Panel is not precluded from
conducting any investigation of cases against public officers
involving violations of penal laws but if the cases fall under the
exclusive jurisdiction of the Sandiganbayan, then respondent
Ombudsman may, in the exercise of its primary jurisdiction],]
take over at any stage.

X XX X XX X XX

To reiterate for emphasis, the power to investigate or conduct
preliminary investigation on charges against any public officers
or employees may be exercised by an investigator or by any
provincial or city prosecutor or their assistants, either in their
regular capacities or as deputized Ombudsman prosecutors. The
fact that all prosecutors are in effect deputized Ombudsman
prosecutors under the OMB-DOJ Circular is a mere superfluity.
The DOJ Panel need not be authorized nor deputized by the
Ombudsman to conduct the preliminary investigation for
complaints filed with it because the DOJ’s authority to act as
the principal law agency of the government and investigate the
commission of crimes under the Revised Penal Code is derived
from the Revised Administrative Code which had been held in
the Natividad case as not being contrary to the Constitution. Thus,
there is not even a need to delegate the conduct of the preliminary
investigation to an agency which has the jurisdiction to do so in
the first place. However, the Ombudsman may assert its primary
jurisdiction at any stage of the investigation.?” (Emphasis supplied)

In contrast to our holding in Honasan II, the NCIP cannot
be said to have even primary jurisdiction over all the ICC/IP
cases comparable to what the Ombudsman has in cases falling
under the exclusive jurisdiction of the Sandiganbayan. We do
not find such specificity in the grant of jurisdiction to the NCIP
in Section 66 of the [PRA.

2T Honasan II v. The Panel of Investigating Prosecutors of the Department
of Justice, supra note 21 at 63.
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Neither does the IPRA confer original and exclusive
jurisdiction to the NCIP over all claims and disputes involving
rights of ICCs/IPs.

Thus, we revert to the point on the investiture of primary
and/or original and exclusive jurisdiction to an administrative
body which in all instances of such grant was explicitly provided
in the Constitution and/or the enabling statute, to wit:

1. Commission on Elections’ exclusive original jurisdiction over
all elections contests;?®

2. Securities and Exchange Commission’s original and exclusive
jurisdiction over all cases enumerated under Section 5 of Presidential
Decree No. 902-A,?° Prior to its transfer to courts of general
jurisdiction or the appropriate Regional Trial Court by virtue of
Section 4 of the Securities Regulations Code;

28 Article IX-C, Section 2, paragraph 2

Section 2. The Commission on elections shall exercise the following
powers and functions:
X X X X X X X X X

(2) Exercise exclusive original jurisdiction over all contests relating
to the elections, returns, and qualifications of all elective regional,
provincial, and city officials, and appellate jurisdiction over all contests
involving elective municipal officials decided by trial courts of general
jurisdiction, or involving elective barangay officials decided by trial
courts of limited jurisdiction.

2% Section 5. In addition to the regulatory and adjudicative functions
of the Securities and Exchange Commission over corporations, partnerships
and other forms of associations registered with it as expressly granted
under existing laws and decrees, it shall have original and exclusive
jurisdiction to hear and decide cases involving.

a) Devices or schemes employed by or any acts, of the board of
directors, business associates, its officers or partnership, amounting
to fraud and misrepresentation which may be detrimental to the interest
of the public and/or of the stockholder, partners, members of
associations or organizations registered with the Commission.

b) Controversies arising out of intra-corporate or partnership relations,
between and among stockholders, members, or associates; between any
or all of them and the corporation, partnership or association of which
they are stockholders, members or associates, respectively; and between
such corporation, partnership or association and the state insofar as it
concerns their individual franchise or right to exist as such entity; and
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3. Energy Regulatory Commission’s original and exclusive
jurisdiction over all cases contesting rates, fees, fines, and penalties
imposed by it in the exercise of its powers, functions and
responsibilities;>°

4. Department of Agrarian Reform’s?! primary jurisdiction to
determine and adjudicate agrarian reform matters, and its exclusive
original jurisdiction over all matters involving the implementation
of agrarian reform except those falling under the exclusive jurisdiction
of the Department of Agriculture (DA) and the Department of
Environment and Natural Resources (DENR);3?

5. Construction Industry Arbitration Commission’s original and
exclusive jurisdiction over disputes involving contracts of construction,
whether government or private, as long as the parties agree to submit
the same to voluntary arbitration;*

6. Voluntary arbitrator’s or panel of voluntary arbitrator’s original
and exclusive jurisdiction over all unresolved grievances arising
from the interpretation or implementation of the collective bargaining
agreement and those arising from the interpretation or enforcement
of company personnel policies;*

7. The National Labor Relations Commission’s (NLRC’s) original
and exclusive jurisdiction over cases listed in Article 217 of the
Labor Code involving all workers, whether agricultural or non-
agricultural; and

c) Controversies in the election or appointments of directors, trustees,
officers or managers of such corporations, partnerships or associations.

30 Republic Act No. 9136, Chapter IV, Section 43, par (v).

3! Including the creation of the Department of Agrarian Reform
Adjudication board (DARAB).

32 The DAR’s jurisdiction under Section 50 of RA No. 6657 is two-
fold: (1) Essentially executive and pertains to the enforcement and
administration of laws, carrying them into practical operation and enforcing
their due observance, while (2) is judicial and involves the determination
of rights and obligations of the parties.

3 Except for disputes arising from employer-employee relationships
which shall continue to be covered by the Labor Code of the Philippines;
Executive Order No. 1008; or the “Construction Industry Arbitration Law.”

34 Labor Code Article. Nos. 260-261.
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8. Board of Commissioners of the Bureau of Immigration’s
primary and exclusive jurisdiction over all deportation cases.®

That the proviso found in Section 66 of the IPRA is
exclusionary, specifically excluding disputes involving rights
of [Ps/ICCs where the opposing party is non-ICC/IP, is reflected
in the IPRA’s emphasis of customs and customary law to govern
in the lives of the ICCs/IPs. In fact, even the IPRA itself recognizes
that customs and customary law cannot be applied to non-IPs/
ICCs since ICCs/IPs are recognized as a distinct sector of
Philippine society. This recognition contemplates their difference
from the Filipino majority, their way of life, how they have
continuously lived as an organized community on communally
bounded and defined territory. The ICCs/IPs share common bonds
of language, customs, traditions and other distinctive cultural
traits, which by their resistance to political, social and cultural
inroads of colonization, non-indigenous religions and cultures,
became historically differentiated from the majority. ICCs/IPs
also include descendants of ICCs/IPs who inhabited the country
at the time of conquest or colonization, who retain some or all
of their own social, economic, cultural and political institutions
but who may have been displaced from their traditional territories,
or who may have resettled outside their ancestral domains.*®

In all, the limited or special jurisdiction of the NCIP, confined
only to a special cause involving rights of [Ps/ICCs, can only
be exercised under the limitations and circumstances prescribed
by the statute.

To effect the IPRA and its thrust to recognize and promote
the rights of ICCs/IPs within the framework of the Constitution
goes hand in hand with the IPRA’s running theme of the primary
distinctiveness of customary laws, and its application to almost
all aspects of the lives of members of the IPs/ICCs, including
the resolution of disputes among ICCs/IPs. The NCIP was created

35 ADMINISTRATIVE CODE of 1987, Book 1V, Title III, Chapter 10,
Section 31.

36 See Cruz v. Sec. of Environment & Natural Resources, 400 Phil.
904 (2000).
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under the IPRA exactly to act on and resolve claims and disputes
involving the rights of ICCs/IPs.?’

Former Chief Justice Reynato Puno, in his separate opinion
in Cruz, the first challenge to the IPRA, emphasizes the primacy
of customs and customary law in the lives of the members of
ICCs/IPs:

Custom, from which customary law is derived, is also recognized
under the Civil Code as a source of law. Some articles of the Civil
Code expressly provide that custom should be applied in cases where
no codal provision is applicable. In other words, in the absence of
any applicable provision in the Civil Code, custom, when duly proven,
can define rights and liabilities.

Customary law is a primary, not secondary, source of rights under
the IPRA and uniquely applies to ICCs/IPs. Its recognition does
not depend on the absence of a specific provision in the civil law.
The indigenous concept of ownership under customary law is
specifically acknowledged and recognized, and coexists with the
civil law concept and the laws on land titling and land registration.®

Once again, the primacy of customs and customary law sets
the parameters for the NCIP’s limited and special jurisdiction
and its consequent application in dispute resolution.’’
Demonstrably, the proviso in Section 66 of the IPRA limits the
jurisdiction of the NCIP to cases of claims and disputes involving
rights of ICCs/IPs where both parties are ICCs/IPs because
customs and customary law cannot be made to apply to non-
ICCs/IPs within the parameters of the NCIP’s limited and special
jurisdiction.

Indeed, non-ICCs/IPs cannot be subjected to this special and
limited jurisdiction of the NCIP even if the dispute involves

37 Republic Act No. 8371, Sec. 40.
38 Supra note 35.

39 See IBP Journal Article of Dean Pacifico Agabin, The Influence of
Philippine Indigenous Law in the Development of new Concept of Social
Justice where customs and customary law govern dispute resolution of
ICCs/1Ps.
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rights of ICCs/IPs since the NCIP has no power and authority
to decide on a controversy involving, as well, rights of non-
ICCs/IPs which may be brought before a court of general
jurisdiction within the legal bounds of rights and remedies.
Even as a practical concern, non-IPs and non-members of [CCs
ought to be excepted from the NCIP’s competence since it cannot
determine the right-duty correlative, and breach thereof, between
opposing parties who are ICCs/IPs and non-ICCs/IPs, the
controversy necessarily contemplating application of other laws,
not only customs and customary law of the ICCs/IPs. In short,
the NCIP is only vested with jurisdiction to determine the rights
of ICCs/IPs based on customs and customary law in a given
controversy against another ICC/IP, but not the applicable law
for each and every kind of ICC/IP controversy even against an
opposing non-ICC/IP.

In San Miguel Corporation v. NLRC,* we delineated the
jurisdiction of the Labor Arbiter and the NLRC, specifically
paragraph 3 thereof, as all money claims of workers, limited to
“cases arising from employer-employee relations.” The same
clause was not expressly carried over, in printer’s ink, in Article
217 as it exists today but the Court ruled that such was a limitation
on the jurisdiction of the Labor Arbiter and the NLRC, thus:

The jurisdiction of Labor Arbiters and the National Labor Relations
Commission is outlined in Article 217 of the Labor Code x x x:

“ART. 217. Jurisdiction of Labor Arbiters and the
Commission. — (a) The Labor Arbiters shall have the original
and exclusive jurisdiction to hear and decide within thirty
(30) working days after submission of the case by the parties
for decision, the following cases involving all workers, whether
agricultural or non-agricultural:

1. Unfair labor practice cases;

2. Those that workers may file involving wages, hours
of work and other terms and conditions of
employment;

40 244 Phil. 741, 746-748 (1998).
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3. All money claims of workers, including those based
on non-payment or underpayment of wages, overtime
compensation, separation pay and other benefits
provided by law or appropriate agreement, except
claims for employees’ compensation, social security,
medicare and maternity benefits;

4.  Cases involving household services; and

5.  Cases arising from any violation of Article 265 of
this Code, including questions involving the
legality of strikes and lockouts.

(b) The Commission shall have exclusive
appellate jurisdiction over all cases decided by
Labor Arbiters.”

While paragraph 3 above refers to “all money claims of workers,”
it is not necessary to suppose that the entire universe of money
claims that might be asserted by workers against their employers
has been absorbed into the original and exclusive jurisdiction of
Labor Arbiters. In the first place, paragraph 3 should not [be]
read not in isolation from but rather within the context formed by
paragraph 1 (relating to unfair labor practices), paragraph 2 (relating
to claims concerning terms and conditions of employment), paragraph
4 (claims relating to household services, a particular species of
employer-employee relations), and paragraph 5 (relating to certain
activities prohibited to employees or to employers). It is evident
that there is a unifying element which runs through paragraphs 1
to 5 and that is, that they all refer to cases or disputes arising out
of or in connection with an employer-employee relationship. This
is, in other words, a situation where the rule of noscitur a sociis
may be [used] in clarifying the scope of paragraph 3, and any other
paragraph of Article 217 of the Labor Code, as amended. We reach
the above conclusion from an examination of the terms themselves
of Article 217, as last amended by B.P. Blg. 227, and even though
earlier versions of Article 217 of the Labor Code expressly brought
within the jurisdiction of the Labor Arbiters and the NLRC “cases
arising from employer-employee relations,” which clause was not
expressly carried over, in printer’s ink, in Article 217 as it exists
today. For it cannot be presumed that money claims of workers which
do not arise out of or in connection with their employer-employee
relationship, and which would therefore fall within the general
jurisdiction of the regular courts of justice, were intended by the
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legislative authority to be taken away from the jurisdiction of the
courts and lodged with Labor Arbiters on an exclusive basis. The
court, therefore, believes and so holds that the “money claims of
workers” referred to in paragraph 3 of Article 217 embraces money
claims which arise out of or in connection with the employer-employee
relationship, or some aspect or incident of such relationship. Put a
little differently, that money claims of workers which now fall within
the original and exclusive jurisdiction of Labor Arbiters are those
money claims which have some reasonable causal connection with
the employer-employee relationship.

Clearly, the phraseology of “all claims and disputes involving
rights of ICCs/IPs” does not necessarily grant the NCIP all-
encompassing jurisdiction whenever the case involves rights of
ICCs/IPs without regard to the status of the parties, i.e, whether
the opposing parties are both ICCs/IPs.

In Union Glass & Container Corp., et al. v. SEC, et al.,"!
we learned to view the bestowal of jurisdiction in the light of
the nature and the function of the adjudicative body that was
granted jurisdiction, thus:

This grant of jurisdiction must be viewed in the light of the nature
and function of the SEC under the law. Section 4 of PD No. 902-
A confers upon the latter “absolute jurisdiction, supervision and
control over all corporations, partnerships or associations, who are
grantees of primary franchise and/or license or permit issued by
the government to operate in the Philippines x x x.” The principal
function of the SEC is the supervision and control over corporations,
partnerships and associations with the end in view that investment
in these entities may be encouraged and protected, and their activities
pursued for the promotion of economic development.

It is in aid of this office that the adjudicative power of the
SEC must be exercised. Thus the law explicitly specified and
delimited its jurisdiction to matters intrinsically connected with
the regulation of corporations, partnerships and associations and
those dealing with the internal affairs of such corporations,
partnerships or associations.*

41211 Phil. 222 (1983).
2 Id. at 230.
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Drawing a parallel to Union Glass,* the expertise and
competence of the NCIP cover only the implementation and the
enforcement of the IPRA and customs and customary law of
specific ICCs/IPs; the NCIP does not have competence to
determine rights, duties and obligations of non-ICCs/IPs under
other laws although such may also involve rights of ICCs/IPs.
Consistently, the wording of Section 66 that “the NCIP shall
have jurisdiction over all claims and disputes involving rights
of ICCs/IPs” plus the proviso necessarily contemplate a limited
jurisdiction over cases and disputes between [Ps/ICCs.

That NCIP Administrative Circulars* expand the jurisdiction
of the NCIP as original and exclusive in Sections 5 and 1,
respectively of Rule III:

Jurisdiction of the NCIP. — The NCIP through its Regional Hearing
Offices shall exercise jurisdiction over all claims and disputes
involving rights of ICCs/IPs and all cases pertaining to the
implementation, enforcement, and interpretation of R.A. 8371,
including but not limited to the following:

(A.) Original and Exclusive Jurisdiction of the Regional Hearing
Office (RHO):

1.) Cases involving disputes and controversies over
ancestral lands/domains of ICCs/IPs;

X XX X XX X XX

5.) Cases involving violations of the requirement of free
and prior and informed consent of ICCs/IPs;

XXX XXX X XX

6.) Actions for enforcement of decisions of ICCs/IPs
involving violations of customary laws or desecration
of ceremonial sites, sacred places, or rituals;

XXX XXX XXX

8.) Actions for redemption/reconveyance under Section8(b)
of R.A. 8371; and

9.) Such other cases analogous to the foregoing.

4.
4 No.1-03 dated 9 April 2003 and No. 1 dated 9 October 2014.
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is of no moment. The power of administrative officials to
promulgate rules in the implementation of a statute is necessarily
limited to what is provided for in the legislative enactment.*

It ought to be stressed that the function of promulgating rules
and regulations may be legitimately exercised only for the purpose
of carrying out the provisions of the law into effect. The
administrative regulation must be within the scope and purview
of the law.** The implementing rules and regulations of a law
cannot extend the law or expand its coverage, as the power to
amend or repeal a statute is vested in the legislature. Indeed,
administrative issuances must not override, but must remain
consistent with the law they seek to apply and implement. They
are intended to carry out, not to supplant or to modify, the law.*’

However, “administrative bodies are allowed, under their power
of subordinate legislation, to implement the broad policies laid
down in the statute by ‘filling in’ the details. All that is required
is that the regulation does not contradict, but conforms with
the standards prescribed by law.*

Perforce, in this case, the NCIP’s Administrative Circulars’
classification of its RHO’s jurisdiction as original and exclusive,
supplants the general jurisdiction granted by Batas Pambansa
Bilang 129 to the trial courts and ultimately, modifies and
broadens the scope of the jurisdiction conferred by the IPRA
on the NCIP. We cannot sustain such a classification.

As previously adverted to, we are not unaware of The City
Government of Baguio City, et al. v. Atty. Masweng, et al. ¥’
and similar cases where we made an implicit affirmation of the

% Land Bank of the Philippines v. Court of Appeals, G.R. No. 118712
and G.R. No. 118745, October 6, 1995, 249 SCRA 149, 157-158.

46 Nachura, OUTLINE OF POLITICAL LAW, p. 416.

47 Commissioner of Internal Revenue v. Court of Appeals, G.R. No.
108358, 20 January 1995 240 SCRA 368, 372.

4 The Public Schools District Supervisors Ass’n. v.Hon. De Jesus,
524 Phil. 366, 386 (2006).

4 Supra note 18.
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NCIP’s jurisdiction over cases where one of the parties are non-
ICCs/IPs. Such holding, however, and all the succeeding exercises
of jurisdiction by the NCIP, cannot tie our hands and declare
a grant of primary and/or original and exclusive jurisdiction,
where there is no such explicit conferment by the IPRA. At
best, the limited jurisdiction of the NCIP is concurrent with
that of the regular trial courts in the exercise of the latter’s
general jurisdiction extending to all controversies brought before
them within the legal bounds of rights and remedies.*°

Jurisprudence has held on more than one occasion that in
determining which body has jurisdiction over a case, we consider
the nature of the question that is the subject of controversy as
well as the status or relationship of the parties.’!

Thus, we examine the pertinent allegations in respondents’
petition:

4. That [respondents] are members of the Tagbanua Indigenous
Cultural Communities in the Calamianes group of islands [in] Coron,
Palawan;

5. That Barangay Buenavista, Coron is part of the ancestral
domains of the Tagbanuas within Cluster 1 of the Calamianes group
of islands;

6. That prior to the enactment of the Indigenous Peoples Rights
Act of 1997 (IPRA), they have already filed their claim for the
recognition of their ancestral domains with the Department of
Environment and Natural Resources under DAO-2-93 and DAO
No. 61-91;

7. That because of the enactment of the IPRA, the Provincial
Special Task Force on Ancestral Domains (PSTFAD) recommended
instead the validation of their proofs and claims with the newly
created National Commission on Indigenous Peoples (NCIP) for
the corresponding issuance of a Certificate of Ancestral Domains
Title (CADT).

50 Feria, Civil Procedure Annotated, p. 150.

SU Eristingcol v. Limjoco, Court of Appeals, et al., 601 Phil. 136,
142 (2009).
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8. That Sections 3.1 and 11 of the IPRA provided that the State
recognizes the rights of the Indigenous Cultural Communities (ICCs)
to our ancestral domains by virtue of their Native Title and that, it
was even optional on their part to request for the issuance of a title
or CADT;

9. That as such, it was not even required that they have to obtain
first a CADT before their rights to their ancestral domains be
recognized;

10. That furthermore, their free and prior informed consent
(FPIC) are required before any person or entity, whether private or
government can enter or undertake any activity within their ancestral
domains;

11. That in order to ensure that their rights to FPIC are not
violated, Section 59 of the IPRA provides that the NCIP had to
issue first a Certification Precondition (CP) that their consent had
been elicited first;

12. That their Free and Prior Informed Consent was not elicited
by [petitioners] Engr. Ben Lim, RBL Fishing Corporation, Palawan
Aquaculture Corporation and Peninsula Shipyard Corporation when
they unlawfully entered and occupied portions of their ancestral
domains [in] Sitio Makwaw and Sitio Minukbay Buenavista, Coron,
Palawan at a time when the IPRA was already operative;

13. That the workers of the abovenamed persons had destroyed
the houses of [their] tribal members, coerced some to stop from
cultivating their lands and had set up houses within the said portions
of their ancestral domains;

14. That the unlawful intrusion and occupation of [petitioners]
within the aforesaid portions of their ancestral domains and their
violation of the rights of [respondents] to Free and Prior and Informed
Consent and the criminal acts committed by [petitioners’] workers
had cause (sic) incalculable sufferings among [respondents] x x x.3

In their petition before the NCIP, respondents alleged: (1) their
status as Tagbanuas, claiming representation of the Tagbanua
Indigenous Cultural Communities in the Calamianes Group of
Islands in Coron, Palawan; (2) the provision in the law which

52 Rollo, pp. 76-77.



VOL. 774, DECEMBER 2, 2015 69

Engr. Lim, et al. vs. Hon. Gamosa, et al.

recognizes native title of indigenous cultural communities and
indigenous persons; (3) that they have already filed their claim
for the recognition of their ancestral domains with the DENR;
(4) that they have yet to obtain a Certificate of Ancestral Domain
Title (CADT) from the NICP which, under the IPRA, is the
agency tasked to validate their claim; (5) the purported violation
of petitioners of their rights to free and prior and informed consent;
and (6) that petitioners unlawfully intruded and occupied
respondents’ ancestral domains.

From their allegations in the petition, such call to the fore:
(1) respondents’ lack of CADT; and (2) the status of petitioners
as non-ICCs/IPs and petitioners’ apparent ignorance that
respondents are IPs, and their claim of ancestral domain over
the subject property.

It should be noted that a bare allegation that one is entitled
to something is not an allegation but a conclusion.> Such
allegation adds nothing to the pleading, it being necessary to
plead specifically the facts upon which such conclusion is
founded.** Rule 8 of the Rules of Court, entitled “Manner of
Making Allegations in Pleadings” requires in Section 1, as a
general rule, for “[e]very pleading [to] contain in a methodical
and logical form, a plain, concise and direct statement of the
ultimate facts on which the party pleading relies for his claim
or defense, as the case may be, omitting the statement of mere
evidentiary facts.”

Respondents’ status as Tagbanuas, as indigenous persons
or members of an indigenous cultural community, is not an
ultimate fact from which respondents can anchor the rights they
claim to have been violated by petitioners.

In this case, respondents’ petition, as written, does not mention
ultimate facts that lead to the conclusion that (1) they are
Tagbanuas, and (2) they are the representatives of the Tagbanua

3 Mathay v. Consolidated Bank & Trust Company, 157 Phil. 551,
572 (1974).

3 Id. citing 41 Am. Jur., p. 303.
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Indigenous Cultural Community. Neither are there allegations
of ultimate facts showing acts or omissions on the part of
petitioners which constitute a violation of respondents’ rights.

We elucidate.

In this case, respondents allege that prior to the enactment
of the IPRA, they have previously applied for recognition of
their ancestral domain with the DENR under DENR
Administrative Order No. 2-93 and No. 61-91; and with the
advent of the IPRA, it was no longer required that they first
obtain a CADT. However, una voce, they aver that it has been
recommended that they validate “their proofs and claims” with
the NCIP for the issuance of a CADT. The allegation itself
goes against respondents’ conclusions that they are Tagbanuas.

Such a pronouncement does not contradict the indigenous
concept of ownership even without a paper title and that the
CADT is merely a formal recognition of native title.® This is
clear from Section 11 of the IPRA, to wit:

SEC. 11. Recognition of Ancestral Domain Rights. “ The rights
of ICCs/IPs to their ancestral domains by virtue of Native Title shall
be recognized and respected. Formal recognition, when solicited
by ICCs/IPs concerned shall be embodied in a Certificate of Ancestral
Domain Title (CADT), which shall recognize the title of the concerned
ICCs/IPs over the territories identified and delineated.

And along those lines, we have subsequently held in Lamsis,
et al. v. Dong-e*¢ that:

The application for issuance of a Certificate of Ancestral Land
Title pending before the NCIP is akin to a registration proceeding.
It also seeks an official recognition of one’s claim to a particular
land and is also in rem. The titling of ancestral lands is for the
purpose of “officially establishing” one’s land as an ancestral
land. Just like a registration proceeding, the titling of ancestral

35 Separate Opinion of former Chief Justice Reynato S. Puno in Cruz
v. Sec. of Environment & Natural Resources, supra note 34 at 998.

56 648 Phil. 372 (2010)
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lands does not vest ownership upon the applicant but only
recognizes ownership that has already vested in the applicant
by virtue of his and his predecessor-in-interest’s possession of
the property since time immemorial.’

Nonetheless, the allegation that respondents are Tagbanuas
and that they are representatives of the Tagbanua Indigenous
Cultural Communities are conclusions of their status not derived
from facts that should have been alleged. Indeed, respondents
did not even attempt to factually demonstrate their authority to
represent the Tagbanua Indigenous Cultural Community. This
is crucial since intra IPs’ conflicts and contest for representation
are not impossible.

In that regard, Section 3(f) of the IPRA defines “customary
laws” as “a body of written and/or unwritten rules, usages,
customs and practices traditionally and continually recognized,
accepted and observed by respective ICCs/IPs” Section 3(i),
on the other hand, refers to “indigenous political structures”
consisting of “organizational and cultural leadership systems,
institutions, relationships, patterns and processes for decision
making and participation, identified by ICCs/IPs such as, but
not limited to, Council of Elders, Council of Timuays, Bodong
Holders, or any other tribunal or body of similar nature.” To
establish their status as Tagbanuas or their representation as
representatives of Tagbanua Indigenous Cultural Community,
respondents, as “plaintiffs” claiming relief under the IPRA, should
have alleged the ultimate facts constitutive of their customs,
political structures, institutions, decision making processes, and
such other indicators of indigenous persons nature distinct and
native to them.

Truly, respondents should have asserted their identification
through a reduction into facts of the definition and description
of an ICC/IP in the IPRA:

Indigenous Cultural Communities/Indigenous Peoples refer to a group
of people or homogenous societies identified by self ascription and

ST Id. at 393-394.
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ascription by others, who have continuously lived as organized
community on communally bounded and defined territory, and who
have, under claims of ownership since time immemorial, occupied,
possessed and utilized such territories, sharing common bonds of
language, customs, traditions and other distinctive cultural traits,
or who have, through resistance to political, social and cultural
inroads of colonization, non indigenous religions and cultures, became
historically differentiated from the majority of Filipinos. ICCs/IPs
shall likewise include peoples who are regarded as indigenous on
account of their descent from the populations which inhabited the
country, at the time of conquest or colonization, or at the time of
inroads of non indigenous religions and cultures, or the establishment
of present state boundaries, who retain some or all of their own
social, economic, cultural and political institutions, but who may
have been displaced from their traditional domains or who may
have resettled outside their ancestral domains[.]

Also, the right of ancestral property requires historical proof
which, of course, must proceed from allegations in the petition.
As noted in the separate opinion of former Chief Justice Reynato
S. Puno in Cruz v. Sec of Environment & Natural Resources,”
the IPRA grants to ICCs/IPs rights over ancestral domains and
ancestral lands where land is the central element of the IPs’
existence, viz.:

x X X There is no traditional concept of permanent, individual, land
ownership. Among the Igorots, ownership of land more accurately
applies to the tribal right to use the land or to territorial control.
The people are the secondary owners or stewards of the land and
that if a member of the tribe ceases to work, he loses his claim of
ownership, and the land reverts to the beings of the spirit world
who are its true and primary owners. Under the concept of
“trusteeship,” the right to possess the land does not only belong to
the present generation but the future ones as well.

Customary law on land rests on the traditional belief that no
one owns the land except the gods and spirits, and that those who
work the land are its mere stewards. Customary law has a strong

38 Republic Act No. 8371, Sec. 3(h).
39 Supra note 34.
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preference for communal ownership, which could either be
ownership by a group of individuals or families who are related by
blood or by marriage, or ownership by residents of the same locality
who may not be related by blood or marriage. The system of communal
ownership under customary laws draws its meaning from the
subsistence and highly collectivized mode of economic production.
The Kalingas, for instance, who are engaged in team occupation
like hunting, foraging for forest products, and swidden farming found
it natural that forest areas, swidden farms, orchards, pasture and
burial grounds should be communally-owned. For the Kalingas,
everybody has a common right to a common economic base. Thus,
as a rule, rights and obligations to the land are shared in common.

Although highly bent on communal ownership, customary law
on land also sanctions individual ownership. The residential lots
and terrace rice farms are governed by a limited system of individual
ownership. It is limited because while the individual owner has
the right to use and dispose of the property, he does not possess all
the rights of an exclusive and full owner as defined under our Civil
Code. Under Kalinga customary law, the alienation of individually-
owned land is strongly discouraged except in marriage and succession
and except to meet sudden financial needs due to sickness, death in
the family, or loss of crops. Moreover, and to be alienated should
first be offered to a clan-member before any village-member can
purchase it, and in no case may land be sold to a non-member of
the ili.

Land titles do not exist in the indigenous peoples’ economic
and social system. The concept of individual land ownership
under the civil law is alien to them. Inherently colonial in origin,
our national land laws and governmental policies frown upon
indigenous claims to ancestral lands. Communal ownership is
looked upon as inferior, if not inexistent.®

Under the IPRA, ancestral domains and ancestral lands are
two concepts, distinct and different from one another:

a) Ancestral Domains. — Subject to Section 56 hereof, refer to
all areas generally belonging to ICCs/IPs comprising lands, inland
waters, coastal areas, and natural resources therein, held under a
claim of ownership, occupied or possessed by ICCs/IPs by themselves

0 Jd. at 135.
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or through their ancestors, communally or individually since time
immemorial, continuously to the present except when interrupted
by war, force majeure or displacement by force, deceit, stealth or
as a consequence of government projects or any other voluntary
dealings entered into by government and private individuals/
corporations, and which are necessary to ensure their economic,
social and cultural welfare. It shall include ancestral lands, forests,
pasture, residential, agricultural, and other lands individually owned
whether alienable and disposable or otherwise, hunting grounds,
burial grounds, worship areas, bodies of water, mineral and other
natural resources, and lands which may no longer be exclusively
occupied by ICCs/IPs but from which they traditionally had access
to for their subsistence and traditional activities, particularly the
home ranges of ICCs/IPs who are still nomadic and/or shifting
cultivators;

b) Ancestral Lands. — Subject to Section 56 hereof, refers to land
occupied, possessed and utilized by individuals, families and clans
who are members of the ICCs/IPs since time immemorial, by
themselves or through their predecessors-in-interest, under claims
of individual or traditional group ownership, continuously, to the
present except when interrupted by war, force majeure or displacement
by force, deceit, stealth, or as a consequence of government projects
and other voluntary dealings entered into by government and private
individuals/corporations, including, but not limited to, residential
lots, rice terraces or paddies, private forests, swidden farms and
tree lots.!

Respondents made no allegation outlining and tracing the
history of their indigenous ownership of domain and land.

To further highlight the necessity of respondents’ allegation
of their status as Tagbanuas is the stewardship concept of property
which is most applicable to land among the Philippine IP:¢?

Land is not an individual item which a man owns for himself
and by himself. For he secures the rights to land in two ways:

ol 14,

2 Agabin, IBP Journal, The Influence of Philippine Indigenous Law in
the Development of New Concepts of Social Justice, Vol. 36, No. 4, October
— December 2011, p. 9.
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Firstly, as a citizen of the tribe he is entitled to some arable land
and building land, and to the use of public pasturage, fishing waters,
and wild products. Secondly, in all tribes except those who shift
their gardens widely and have an abundance of land, he gets rights
from membership of a village and a group of kinsfolk. That is, a
man’s right to land in the tribal home depends upon his accepting
membership of a tribe, with all its obligations. The right of every
subject, while he is a subject, is jealously safeguarded.®

It is also significant to note that respondents do not identify
themselves with other Tagbanuas who have been awarded a
Certificate of Ancestral Domain Claim as of 1998.%

Palpably, in the factual milieu obtaining herein, the NCIP
does not have ipso facto jurisdiction over the petition of
respondents just by the mere expedient that their petition involves
rights of ICCs/IPs.

One other thing jumps out from all the discussions herein:
the IPRA does not contain a repeal of Batas Pambansa Bilang
129 limiting the general jurisdiction of the trial courts even as
the IPRA purportedly grants the NCIP jurisdiction over “all
claims and disputes involving rights of ICCs/IPs.”

Section 83 of the IPRA, the repealing clause, only specifies
Presidential Decree No. 410, Executive Order Nos. 122B and
122C as expressly repealed. While the same section does state
that “all other laws, decrees, orders, rules and regulations or
parts thereof inconsistent with this Act are hereby repealed or
modified accordingly,” such an implied repeal is predicated upon
the condition that a substantial and an irreconcilable conflict
must be found in existing and prior Acts. The two laws refer
to different subject matters, albeit the IPRA includes the
jurisdiction of the NCIP. As such, resolution of conflicts between
parties who are not both ICCs/IPs may still fall within the general
jurisdiction of the regular courts dependent on the allegations
in the complaint or petition and the status of the parties.

8 Max Gluckman, Politics, Law, and Ritual Society 294 (1965), id.
% See http://pcij.org/stories/1998/coron.html last visited 14 May 2013.
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There is no clear irreconcilable conflict from the investiture
of jurisdiction to the NCIP in instances where, among others,
all the parties are ICCs/IPs and the claim or dispute involves
their rights, and the specific wording of Batasang Pambansa
Bilang 129, Sections 19-21% on the exclusive and original

65 Section 19. Jurisdiction in civil cases. — Regional Trial Courts shall
exercise exclusive original jurisdiction:

(1) In all civil actions in which the subject of the litigation is
incapable of pecuniary estimation;

(2) In all civil actions which involve the title to, or possession
of, real property, or any interest therein, where the assessed value
of the property involved exceeds Twenty thousand pesos (£20,000.00)
or for civil actions in Metro Manila, where such the value exceeds
Fifty thousand pesos (P50,000.00) except actions for forcible entry
into and unlawful detainer of lands or buildings, original jurisdiction
over which is conferred upon Metropolitan Trial Courts, Municipal
Trial Courts, and Municipal Circuit Trial Courts;

(3) In all actions in admiralty and maritime jurisdiction where
the demand or claim exceeds One hundred thousand pesos (100,000.00)
or, in Metro Manila, where such demand or claim exceeds Two hundred
thousand pesos (£200,000.00);

(4) In all matters of probate, both testate and intestate, where
the gross value of the estate exceeds One hundred thousand pesos
(P100,000.00) or, in probate matters in Metro Manila, where such
gross value exceeds Two hundred thousand pesos (P200,000.00);

(5) In all actions involving the contract of marriage and marital
relations;

(6) In all cases not within the exclusive jurisdiction of any court,
tribunal, person or body exercising jurisdiction or any court, tribunal,
person or body exercising judicial or quasi-judicial functions;

(7) In all civil actions and special proceedings falling within the
exclusive original jurisdiction of a Juvenile and Domestic Relations
Court and of the Courts of Agrarian Relations as now provided by
law; and

(8) In all other cases in which the demand, exclusive of interest,
damages of whatever kind, attorney’s fees, litigation expenses, and
costs or the value of the property in controversy exceeds One hundred
thousand pesos (P100,000.00) or, in such other abovementioned items
exceeds Two hundred thousand pesos (£200,000.00). (as amended
by R.A. No. 7691%)
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jurisdiction of the Regional Trial Courts, and Sections 33-356
on the exclusive original jurisdiction of the Metropolitan Trial
Courts, Municipal Trial Courts, and Municipal Circuit Trial Courts.

Section 20. Jurisdiction in criminal cases. — Regional Trial Courts shall
exercise exclusive original jurisdiction in all criminal cases not within
the exclusive jurisdiction of any court, tribunal or body, except those now
falling under the exclusive and concurrent jurisdiction of the Sandiganbayan
which shall hereafter be exclusively taken cognizance of by the latter.

Section 21. Original jurisdiction in other cases. — Regional Trial Courts
shall exercise original jurisdiction:

(1) In the issuance of writs of certiorari, prohibition, mandamus,
quo warranto, habeas corpus and injunction which may be enforced
in any part of their respective regions; and

(2) In actions affecting ambassadors and other public ministers and
consuls.

% Section 33. Jurisdiction of Metropolitan Trial Courts, Municipal
Trial Courts and Municipal Circuit Trial Courts in civil cases. — Metropolitan
Trial Courts, Municipal Trial Courts, and Municipal Circuit Trial Courts
shall exercise:

(1) Exclusive original jurisdiction over civil actions and probate
proceedings, testate and intestate, including the grant of provisional
remedies in proper cases, where the value of the personal property,
estate, or amount of the demand does not exceed One hundred thousand
pesos (£100,000.00) or, in Metro Manila where such personal property,
estate, or amount of the demand does not exceed Two hundred thousand
pesos (P200,000.00) exclusive of interest damages of whatever kind,
attorney’s fees, litigation expenses, and costs, the amount of which
must be specifically alleged: Provided, That where there are several
claims or causes of action between the same or different parties,
embodied in the same complaint, the amount of the demand shall be
the totality of the claims in all the causes of action, irrespective of
whether the causes of action arose out of the same or different
transactions;

(2) Exclusive original jurisdiction over cases of forcible entry and
unlawful detainer: Provided, That when, in such cases, the defendant
raises the question of ownership in his pleadings and the question
of possession cannot be resolved without deciding the issue of
ownership, the issue of ownership shall be resolved only to determine
the issue of possession.

(3) Exclusive original jurisdiction in all civil actions which involve
title to, or possession of, real property, or any interest therein where
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We should not, and cannot, adopt the theory of implied repeal
except upon a clear and unequivocal expression of the will of
Congress, which is not manifest from the language of Section
66 of the IPRA which, to reiterate: (1) did not use the words
“primary” and/or “original and exclusive” to describe the
jurisdiction of the NCIP over “all claims and disputes involving
rights of ICCs/IPs” and (2) contained a proviso requiring
certification that the parties have exhausted their remedies
provided under customary laws.

We are quick to clarify herein that even as we declare that
in some instances the regular courts may exercise jurisdiction
over cases which involve rights of ICCs/IPs, the governing law
for these kinds of disputes necessarily include the IPRA and
the rights the law bestows on ICCs/IPs.

All told, we rule that Section 66 of the IPRA, even as it
grants jurisdiction to the NCIP over all claims and disputes

the assessed value of the property or interest therein does not exceed
Twenty thousand pesos (P20,000.00) or, in civil actions in Metro
Manila, where such assessed value does not exceed Fifty thousand
pesos (£50,000.00) exclusive of interest, damages of whatever kind,
attorney’s fees, litigation expenses and costs: Provided, That value
of such property shall be determined by the assessed value of the
adjacent lots. (as amended by R.A. No. 7691)

Section 34. Delegated jurisdiction in cadastral and land registration cases.
— Metropolitan Trial Courts, Municipal Trial Courts, and Municipal Circuit
Trial Courts may be assigned by the Supreme Court to hear and determine
cadastral or land registration cases covering lots where there is no controversy
or opposition, or contested lots the (sic) where the value of which does not
exceed One hundred thousand pesos (P100,000.00), such value to be
ascertained by the affidavit of the claimant or by agreement of the respective
claimants if there are more than one, or from the corresponding tax declaration
of the real property. Their decisions in these cases shall be appealable in
the same manner as decisions of the Regional Trial Courts. (as amended
by R.A. No. 7691)

Section 35. Special jurisdiction in certain cases. — In the absence of all
the Regional Trial Judges in a province or city, any Metropolitan Trial
Judge, Municipal Trial Judge, Municipal Circuit Trial Judge may hear
and decide petitions for a writ of habeas corpus or applications for bail
in criminal cases in the province or city where the absent Regional Trial
Judges sit.
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involving rights of ICCs/IPs, requires that the opposing parties
are both ICCs/IPs who have exhausted all their remedies under
their customs and customary law before bringing their claim
and dispute to the NCIP. The validity of respondents’ claim is
another matter and a question that we need not answer for the
moment. Too, we do not resolve herein the other issues raised
by petitioners given that we already declared that the NCIP
does not have jurisdiction over the case of respondents against
petitioners.

WHEREFORE, the appeal is GRANTED. The Decision
of the Court of Appeals in CA-G.R. SP No. 98268 dated 26
April 2010 and the Resolution of the National Commission on
Indigenous Peoples in RHO 4-01-2006 dated 30 November 2006
are REVERSED AND SET ASIDE. The petition in RHO
4-01-2006 is DISMISSED for lack of jurisdiction of the National
Commission on Indigenous Peoples. Section 1 of NCIP
Administrative Circular No. 1, Series of 2014, promulgated on
9 October 2014 declaring the jurisdiction of the Regional Hearing
Officer as original and exclusive is declared VOID for expanding
the law. Respondents may refile their complaint against petitioners
in a court of general jurisdiction.

No costs.
SO ORDERED.

Sereno, C.J. (Chairperson), Leonardo-de Castro, Bersamin,
and Perlas-Bernabe, JJ., concur.
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THIRD DIVISION
[G.R. No. 195547. December 2, 2015]

MA. CORAZON M. OLA, petitioner, vs. PEOPLE OF THE
PHILIPPINES, respondent.

SYLLABUS

1. REMEDIAL LAW; ORDER; THE REMEDY OF THE
AGGRIEVED PARTY AGAINST A FINAL ORDER OR
RESOLUTION OF THE COURT OF APPEALS IS A
PETITION FOR REVIEW ON CERTIORARI UNDER
RULE 45 OF THE RULES OF COURT, BUT WHERE THE
ORDER IS INTERLOCUTORY, THE AGGRIEVED
PARTY’S REMEDY IS A PETITION FOR CERTIORARI
UNDER RULE 65.— What petitioner essentially assails in
the present petition is the CA’s denial of her motion to file an
amended appellant’s brief. It is settled that the remedy of a
party against an adverse disposition of the CA would depend
on whether the same is a final order or merely an interlocutory
order. If the Order or Resolution issued by the CA is in the
nature of a final order, the remedy of the aggrieved party would
be to file a petition for review on certiorari under Rule 45 of
the Rules of Court. Otherwise, the appropriate remedy would
be to file a petition for certiorari under Rule 65.

2. ID.; ID.; FINAL ORDER AND INTERLOCUTORY ORDER,
DISTINGUISHED.— In Republic of the Phils. v.
Sandiganbayan (Fourth Division), et al., this Court laid down
the rules to determine whether a court’s disposition is already
a final order or merely an interlocutory order and the respective
remedies that may be availed in each case, thus: Case law has
conveniently demarcated the line between a final judgment or
order and an interlocutory one on the basis of the disposition
made. A judgment or order is considered final if the order
disposes of the action or proceeding completely, or terminates
a particular stage of the same action; in such case, the remedy
available to an aggrieved party is appeal. If the order or
resolution, however, merely resolves incidental matters and
leaves something more to be done to resolve the merits of the
case, the order is interlocutory and the aggrieved party’s remedy
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is a petition for certiorariunder Rule 65. Jurisprudence pointedly
holds that: As distinguished from a final order which disposes
of the subject matter in its entirety or terminates a particular
proceeding or action, leaving nothing else to be done but to
enforce by execution what has been determined by the court,
an interlocutory order does not dispose of a case completely,
but leaves something more to be adjudicated upon. The term
final judgment or order signifies a judgment or an order which
disposes of the case as to all the parties, reserving no further
questions or directions for future determination. On the other
hand, a court order is merely interlocutory in character if it
leaves substantial proceedings yet to be had in connection with
the controversy. It does not end the task of the court in
adjudicating the parties’ contentions and determining their
rights and liabilities as against each other. In this sense, it is
basically provisional in its application.

3. ID.; ID.; INTERLOCUTORY ORDER; RESORT TO
PETITION FOR REVIEW ON CERTIORARI TO ASSAIL
THE RESOLUTION OF THE COURT OF APPEALS
DENYING THE PETITIONER’S MOTION TO AMEND
APPEAL BRIEF IS ERRONEOUS, AS THE ASSAILED
RESOLUTION IS AN INTERLOCUTORY ORDER.— [T]he
Court agrees with the contention of the Office of the Solicitor
General (OSG) that the assailed Resolutions of the CA are
interlocutory orders, as they do not dispose of the case completely
but leave something to be decided upon. What has been denied
by the CA was a mere motion to amend petitioner’s appeal brief
and the appellate court has yet to finally dispose of petitioner’s
appeal by determining the main issue of whether or not she
is indeed guilty of estafa. As such, petitioner’s resort to the
present petition for review on certiorari is erroneous. Thus,
on this ground alone, the instant petition is dismissible as the
Court finds no cogent reason not to apply the rule on dismissal
of appeals under Section 5, Rule 56 of the Rules of Court.

4. ID.; ID.; ID.; WHERE THE COMPLAINT WHICH THE
PARTY SOUGHT TO AMEND WAS ALREADY
DISMISSED, AN ORDER DENYING THE MOTION TO
AMEND SUCH COMPLAINT, IS FINAL AND NOT
INTERLOCUTORY, HENCE, APPEALABLE, AS THERE
IS NOTHING ELSE TO BE DONE BY THE TRIAL
COURT AFTER SUCH DENIAL OTHER THAN TO
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EXECUTE THE ORDER OF DISMISSAL; ON THE
OTHER HAND, AN ORDER DENYING THE PARTY’S
MOTION TO AMEND AN APPEAL BRIEF WHICH WAS
NOT DISMISSED BY THE COURT OF APPEALS IS AN
INTERLOCUTORY ORDER, THUS BARRING RESORT
TO AN APPEAL, AS SUBSTANTIAL PROCEEDINGS ARE
YET TO BE CONDUCTED IN CONNECTION WITH THE
CONTROVERSY.— The Court is neither persuaded by
petitioner’s argument that the CA Resolution which denied
her motion to amend her brief is appealable. Petitioner’s reliance
on the case of Constantino, et al. v. Hon. Reyes, et al., is
misplaced. x x x. [P]etitioner has taken the Court’s ruling in
Constantino out of context. In the said case, the complaint
which the petitioner therein sought to amend was already
dismissed. The order which denied petitioner’s motion to amend
the complaint is, therefore, final, and not interlocutory, as
there is nothing else to be done by the trial court after such
denial other than to execute the order of dismissal. Thus, the
order denying the motion to amend the complaint is appealable.
On the other hand, what is sought to be amended in the present
case is not a complaint but an appeal brief which was not
dismissed by the CA. More importantly, the denial of petitioner’s
motion to amend her appeal brief does not end the task of the
CA in adjudicating the parties’ contentions and determining
their rights and liabilities as against each other. Substantial
proceedings are yet to be conducted in connection with the
controversy, thus barring resort to an appeal.

5. ID.; ID.; ID.; THE CONSTITUTIONAL PROVISION THAT

NO DECISION SHALL BE RENDERED BY ANY COURT
WITHOUT EXPRESSING THEREIN CLEARLY AND
DISTINCTLY THE FACTS AND THE LAW ON WHICH
IT IS BASED DOES NOT APPLY TO INTERLOCUTORY
ORDERS, AS THE SAME REFERS ONLY TO DECISIONS
ON THE MERITS AND NOT TO ORDERS OF THE
COURT RESOLVING INCIDENTAL MATTERS.— The
Court does not agree with petitioner’s insistence that the
questioned Resolutions deprived her of her right to due process
because the CA supposedly failed to inform her of the issues
involved in and of the reasons for rendering the said Resolutions.
It is true that under Section 14, Article VIII of the Constitution,
no decision shall be rendered by any court without expressing
therein clearly and distinctly the facts and the law on which
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it is based. However, petitioner must be reminded that what
she assails are interlocutory orders and it has already been
ruled by this Court that the above constitutional provision does
not apply to interlocutory orders because it refers only to
decisions on the merits and not to orders of the court resolving
incidental matters. In any case, even a cursory reading of the
September 9, 2010 Resolution of the CA readily shows that
the appellate court has laid down the factual and procedural
premises and discussed the reasons and the bases for denying
petitioner’s motion.

6. ID.; PLEADINGS AND PRACTICE; AFTER A RESPONSIVE
PLEADING HAS BEEN FILED, SUBSTANTIAL
AMENDMENTS MAY BE MADE ONLY BY LEAVE OF
COURT, BUT SUCH LEAVE MAY BE REFUSED IF IT
APPEARS TO THE COURT THAT THE MOTION WAS
MADE WITH INTENT TO DELAY; DENIAL OF THE
PETITIONER’S MOTION TO AMEND HER BRIEF ON
THE GROUND THAT THE DELAY IN FILING SUCH
MOTION IS UNJUSTIFIED, UPHELD.— The CA has
correctly ruled that under Section 4, paragraph 2, Rule 2, of
the Rules of Court, petitioner had twenty (20) days from receipt
of herein respondent’s brief to file a reply brief to discuss matters
raised in respondent’s brief which were not covered in her
brief. However, as found by the CA, petitioner’s manifestation
requesting an additional period to file an appropriate pleading
as well as her motion for leave of court to file an amended
appellant’s brief was filed seventy-nine (79) days late and, as
such, was deemed “not acceptable or too long to ignore.” Even
if the court were to apply the rule on amendment of pleadings,
it is clear under Section 3, Rule 10 of the Rules of Court that
after a responsive pleading has been filed, as in the present
case, substantial amendments may be made only by leave of
court. Moreover, such leave may be refused if it appears to the
court that the motion was made with intent to delay. In the
instant case, the Court finds that the CA did not commit any
error in refusing to grant petitioner’s motion to amend her brief
on the ground that the delay in filing such motion is unjustified.

7. ID.; APPEALS; MERELY RIGHTS WHICH ARISE FROM
STATUTE, AND THEREFORE MUST BE EXERCISED
IN THE MANNER PRESCRIBED BY LAW.— [I]t bears
to point out that the premise that underlies all appeals is that
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they are merely rights which arise from statute; therefore, they
must be exercised in the manner prescribed by law. It is to
this end that rules governing pleadings and practice before
appellate courts were imposed. These rules were designed to
assist the appellate court in the accomplishment of its tasks,
and overall, to enhance the orderly administration of justice.
Failing in this respect, the instant petition should be denied.

APPEARANCES OF COUNSEL

Pablo Domingo Law Olffice for petitioner.
The Solicitor General for respondent.

DECISION
PERALTA, J.:

Before the Court is a petition for review on certiorari under
Rule 45 of the Rules of Court seeking to set aside the Resolutions!
of the Court of Appeals (CA), dated September 9, 2010,2
December 14, 2010, and February 14, 2011* in CA-G.R. CR
No. 32066.

The instant petition traces its origin to an Information filed
with the Regional Trial Court (RTC) of Las Pinas City, dated
October 23, 2006, charging herein petitioner and a certain Manuel
Hurtada (Hurtada) and Aida Ricarse (Ricarse) with the crime
of estafa as defined and punished under Article 315, paragraph
2 of the Revised Penal Code. The Information reads as follows:

That on or about the 27" day of September 2006, and prior thereto,
in the City of Las Pinas, Philippines and within the jurisdiction of

! Penned by Associate Justice Elihu A. Ybafiez, with Associate Justices
Bienvenido L. Reyes and Estela M. Perlas-Bernabe (now members of this
Court), concurring.

2 Rollo, pp. 86-88.
3 Id. at 90-91.
4 Id. at 92-93.
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this Honorable Court, the abovenamed accused, conspiring and
confederating together and all of them mutually helping and aiding
one another by means of deceit, false pretenses and fraudulent acts
executed prior to or simultaneously with the commission of fraud,
did then and there wilfully, unlawfully and feloniously defraud
ELIZABETH T. LAUZON in the following manner to wit: that accused
by means of false pretenses and fraudulent representations which
they made to the complainant that they are authorized to sell, dispose
or encumber a parcel of land located at Las Pifas City covered by
TCT No. T-19987 issued by the [Register] of Deeds of Las Pinas
City and that they promised to transfer the Certificate of Title in
the name of the complainant, said accused fully knew that their
manifestation and representations were false and untrue, complainant
was induced to part with her money in the amount of £420,000.00,
as she in fact gave the amount of £420,000.00 representing part of
the purchase price of the said parcel of land and for which accused
received and acknowledge[d] the same, and after complainant
conducted the necessary verification with the Register of Deeds of
Las Pifias City it turned out that the registered owner of the said
parcel of land is Marita F. Sanlay and mortgaged to Household
Development Bank then assigned to National Home Mortgage Finance
Corporation (NHMFC), and that accused are not authorized to sell,
dispose or encumber the parcel of land covered by TCT No. T-19987,
to the damage and prejudice of the complainant in the amount of
$£420,000.00.°

After trial, the RTC found petitioner and her co-accused guilty
of other forms of swindling under Article 316 of the Revised
Penal Code. The dispositive portion of the RTC Decision reads,
thus:

WHEREFORE, as the crime was committed with abuse of
confidence reposed on Manuel Hurtada by Elizabeth Lauzon without
any mitigating circumstance to offset, all three accused, namely: 1)
Manuel Hurtada, Jr. y Buhat; 2) Aida Ricarse y Villadelgado and
3) Ma. Corazon Ola, are hereby found guilty beyond reasonable
doubt of Estafa under Article 316 of the Revised Penal Code and
each sentenced to undergo imprisonment of Six (6) months straight
penalty and to indemnify, jointly and severally, the complainant

S Id. at 167-168.
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Elizabeth T. Lauzon in the amount of £320,000.00 and to pay a
fine of £1,000,000.00 and to pay the cost of the suit.

SO ORDERED.®

Petitioner and the other accused appealed the RTC Decision
to the CA. Petitioner and Ricarse jointly filed their Brief for
Accused-Appellants’ dated June 10, 2009, while Hurtada filed
his Brief for the Accused-Appellant® dated September 9, 2009.

A Brief for the Appellee,” dated March 1, 2010, was
subsequently filed.

On May 28, 2010, petitioner filed a Manifestation with Leave
of Court praying that she be granted a period of twenty (20)
days within which to filed an appropriate pleading.

On June 29, 2010, petitioner filed a Motion for Leave of
Court to File Amended Appellant’s Brief.!

In its first assailed Resolution promulgated on September 9,
2010, the CA denied petitioner’s motion for having been filed
out of time.

Petitioner filed a Motion for Reconsideration,'! but the CA denied
it in its second assailed Resolution dated December 14, 2010.

Undeterred, petitioner, on January 4, 2011, filed a Very Urgent
Ex-Parte Motion for [Extension of Time] to File for Vacation
of Resolution or Appropriate Pleading.!?

On February 14, 2011, the CA issued its third assailed
Resolution denying petitioner’s motion, treating the same as a
second motion for reconsideration, which is a prohibited pleading.

6 Id. at 168-169.
7 Id. at 180-196.
8 Id. at 198-218.
% Id. at 219-242.
10 71d. at 243-248.
" 1d. at 13-22.

2 I1d. at 27-35.
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Hence, the instant petition for review on certiorari based on
the following grounds:

(a) whether or not the Honorable Court of Appeals (CA) by wholly
adopting the stance of the Honorable Office of the Solicitor General
has overlooked the evidence on record, from the pleadings and four
affidavits of merits filed with the CA, and in the process violated
the due process of law of the petitioner as enunciated in Ang Tibay
v. CIR, and subsequent SC decisions thereto.

(b) whether or not the petitioner has made a second motion for
reconsideration.

(¢) whether or not the governing law or rule is Rule 10 on
amendments of pleading, and not Section 6, both of Rule 6 and 11,
in relation to Section 9 of Rule 44 and Section 4 of Rule 124 on
matter of reply, all of the Rules of Court; and

(d) whether or not the liberality rule for amendment of pleadings
instead of the general rule on liberality must be applied in favor of
the petitioner.!'?

At the outset, the Court notes that the instant case suffers
from a procedural infirmity which this Court cannot ignore as
it is fatal to petitioner’s cause.

What petitioner essentially assails in the present petition is
the CA’s denial of her motion to file an amended appellant’s
brief. It is settled that the remedy of a party against an adverse
disposition of the CA would depend on whether the same is a
final order or merely an interlocutory order.'* If the Order or
Resolution issued by the CA is in the nature of a final order,
the remedy of the aggrieved party would be to file a petition for
review on certiorari under Rule 45 of the Rules of Court."”
Otherwise, the appropriate remedy would be to file a petition
for certiorari under Rule 65.'¢

B Id. at 118.

14 Spouses Bergonia v. Court of Appeals, et al., 680 Phil. 334, 339 (2012).
B .

1% 1q.



88 PHILIPPINE REPORTS

Ola vs. People

In Republic of the Phils. v. Sandiganbayan (Fourth Division),
et al.," this Court laid down the rules to determine whether a
court’s disposition is already a final order or merely an
interlocutory order and the respective remedies that may be availed
in each case, thus:

Case law has conveniently demarcated the line between a final
judgment or order and an interlocutory one on the basis of the
disposition made. A judgment or order is considered final if the
order disposes of the action or proceeding completely, or terminates
a particular stage of the same action; in such case, the remedy available
to an aggrieved party is appeal. If the order or resolution, however,
merely resolves incidental matters and leaves something more to
be done to resolve the merits of the case, the order is interlocutory
and the aggrieved party’s remedy is a petition for certiorari under
Rule 65. Jurisprudence pointedly holds that:

As distinguished from a final order which disposes of the
subject matter in its entirety or terminates a particular
proceeding or action, leaving nothing else to be done but to
enforce by execution what has been determined by the court,
an interlocutory order does not dispose of a case completely,
but leaves something more to be adjudicated upon. The term
final judgment or order signifies a judgment or an order which
disposes of the case as to all the parties, reserving no further
questions or directions for future determination.

On the other hand, a court order is merely interlocutory in
character if it leaves substantial proceedings yet to be had in
connection with the controversy. It does not end the task of
the court in adjudicating the parties’ contentions and
determining their rights and liabilities as against each other.
In this sense, it is basically provisional in its application.'?

In the present case, the Court agrees with the contention of the
Office of the Solicitor General (OSG) that the assailed Resolutions
of the CA are interlocutory orders, as they do not dispose of
the case completely but leave something to be decided upon.*

17 678 Phil. 358 (2011).
18 Jd. at 387-388. (Citations omitted)

19 Australian Professional Realty, Inc., et al. v. Municipality of Padre
Garcia, Batangas, 684 Phil. 283, 291 (2012).
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What has been denied by the CA was a mere motion to amend
petitioner’s appeal brief and the appellate court has yet to finally
dispose of petitioner’s appeal by determining the main issue of
whether or not she is indeed guilty of estafa. As such, petitioner’s
resort to the present petition for review on certiorari is erroneous.

Thus, on this ground alone, the instant petition is dismissible
as the Court finds no cogent reason not to apply the rule on dismissal
of appeals under Section 5, Rule 56 of the Rules of Court.

The Court is neither persuaded by petitioner’s argument that
the CA Resolution which denied her motion to amend her brief
is appealable. Petitioner’s reliance on the case of Constantino,
et al. v. Hon. Reyes, et al.,*' is misplaced. In the said case,
petitioner Constantino wanted to amend his complaint after the
same was dismissed by the then Court of First Instance (CFI)
on the ground that the complaint stated no cause of action.
However, the trial court dismissed petitioner’s motion to admit
the amended complaint. Petitioner sought to appeal the case
but the trial court disapproved the record on appeal on the ground
that the appeal had been filed out of time. In granting the petition
for mandamus filed before this Court to compel the CFI judge
to approve the record on appeal, this Court held that “[e]ven
after an order dismissing his complaint is issued, an amendment
may still be allowed. The motion to amend should be filed before
the order of dismissal becomes final and unappealable, because
thereafter there would be nothing to amend. If the amendment
is denied, the order of denial is appealable and the time within

20 Sec. 5 Grounds for dismissal of appeal. — The appeal may be dismissed
motu proprio or on motion of the respondent on the following petition;

(a) Failure to take the appeal within the reglementary period;

(b) Lack of merit in the petition;

(c) Falure to pay the requisite docket fee and other lawful fees or to
make a deposit for costs;

(d) Failure to comply with the requirements regarding proof of service
and contents of and the documents which should accompany the petition;

(e) Failure to comply with any circular, directive or order of the Supreme
Court without justifiable cause;

(f) Error in the choice or mode of appeal; and

(g) The fact that the case is not appealable to the Supreme Court.

21 118 Phil. 385 (1963).



90 PHILIPPINE REPORTS

Ola vs. People

which to appeal is counted from the order of denial — not from
the order dismissing the original complaint.”??

From the above factual and procedural antecedents, it is clear
that petitioner has taken the Court’s ruling in Constantino out
of context. In the said case, the complaint which the petitioner
therein sought to amend was already dismissed. The order which
denied petitioner’s motion to amend the complaint is, therefore,
final, and not interlocutory, as there is nothing else to be done
by the trial court after such denial other than to execute the
order of dismissal. Thus, the order denying the motion to amend
the complaint is appealable. On the other hand, what is sought
to be amended in the present case is not a complaint but an
appeal brief which was not dismissed by the CA. More
importantly, the denial of petitioner’s motion to amend her appeal
brief does not end the task of the CA in adjudicating the parties’
contentions and determining their rights and liabilities as against
each other. Substantial proceedings are yet to be conducted in
connection with the controversy, thus barring resort to an appeal.

In any case, even if the Court will consider petitioner’s
contentions in the present petition, the Court still finds that the
CA did not commit any error in issuing the assailed Resolutions.

The Court does not agree with petitioner’s insistence that the
questioned Resolutions deprived her of her right to due process
because the CA supposedly failed to inform her of the issues
involved in and of the reasons for rendering the said Resolutions.

It is true that under Section 14, Article VIII of the Constitution,
no decision shall be rendered by any court without expressing
therein clearly and distinctly the facts and the law on which it is
based. However, petitioner must be reminded that what she assails
are interlocutory orders and it has already been ruled by this
Court that the above constitutional provision does not apply to
interlocutory orders because it refers only to decisions on the
merits and not to orders of the court resolving incidental matters.?

2 Constantino, et al. v. Hon. Reyes, et al., supra, at 388-389.

2 Nicos Industrial Corporation v. Court of Appeals, G.R. No. 88709,
February 11, 1992, 206 SCRA 127, 132-133; Mendoza v. Court of First
Instance of Quezon, etc., et al., 151-A Phil. 815, 827 (1973).
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In any case, even a cursory reading of the September 9, 2010
Resolution of the CA readily shows that the appellate court
has laid down the factual and procedural premises and discussed
the reasons and the bases for denying petitioner’s motion.

Petitioner, nonetheless, reiterates her argument that the
principle on the liberal interpretation of the Rules should be
applied in the present case. She further contends that instead of
Section 4, paragraph 2, Rule 124 of the Rules of Court, it should
be Rule 10 of the same Rules, referring to amendments of
pleadings, which should govern the instant case.

The Court is not persuaded.

The CA has correctly ruled that under Section 4, paragraph
2, Rule 2, of the Rules of Court, petitioner had twenty (20)
days from receipt of herein respondent’s brief to file a reply
brief to discuss matters raised in respondent’s brief which were
not covered in her brief. However, as found by the CA, petitioner’s
manifestation requesting an additional period to file an appropriate
pleading as well as her motion for leave of court to file an amended
appellant’s brief was filed seventy-nine (79) days late and, as
such, was deemed “not acceptable or too long to ignore.”*

Even if the court were to apply the rule on amendment of
pleadings, it is clear under Section 3, Rule 10 of the Rules of
Court that after a responsive pleading has been filed, as in the
present case, substantial amendments may be made only by leave
of court. Moreover, such leave may be refused if it appears to
the court that the motion was made with intent to delay. In the
instant case, the Court finds that the CA did not commit any
error in refusing to grant petitioner’s motion to amend her brief
on the ground that the delay in filing such motion is unjustified.

Finally, it bears to point out that the premise that underlies
all appeals is that they are merely rights which arise from statute;
therefore, they must be exercised in the manner prescribed by law.?

24 See CA Resolution dated September 9, 2010, rollo, p. 11.
25 De Liano v. Court of Appeals, 421 Phil. 1033, 1040 (2001).
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It is to this end that rules governing pleadings and practice
before appellate courts were imposed.?® These rules were designed
to assist the appellate court in the accomplishment of its tasks,
and overall, to enhance the orderly administration of justice.?’
Failing in this respect, the instant petition should be denied.

WHEREFORE, the instant petition is DENIED. The assailed
Resolutions of the Court of Appeals, dated September 9, 2010,
December 14, 2010 and February 14, 2011, in CA-G.R. CR
No. 32066, are AFFIRMED.

The Court of Appeals is DIRECTED to proceed with the
resolution of the case on the merits WITH DISPATCH.

SO ORDERED.

Sereno, C.J., Velasco, Jr. (Chairperson), Bersamin, and
Villarama, Jr., JJ., concur.

SECOND DIVISION
[G.R. No. 196415. December 2, 2015]

COMMISSIONER OF INTERNAL REVENUE, petitioner,
vs. TOLEDO POWER COMPANY, respondent.

[G.R. No. 196451. December 2, 2015]
TOLEDO POWER COMPANY, petitioner, vs.

COMMISSIONER OF INTERNAL REVENUE,
respondent.

26 14,
27 1d.
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SYLLABUS

1. TAXATION; REFUND OR CREDIT OF UNUTILIZED INPUT
VAT; ADMINISTRATIVE AND JUDICIAL CLAIMS,
TIME FOR FILING.— Pursuant to Section 112 (A) and (D)
of the NIRC, a taxpayer has two (2) years from the close of
the taxable quarter when the zero-rated sales were made within
which to file with the CIR an administrative claim for refund
or credit of unutilized input VAT attributable to such sales.
The CIR, on the other hand, has 120 days from receipt of the
complete documents within which to act on the administrative
claim. Upon receipt of the decision, a taxpayer has 30 days
within which to appeal the decision to the CTA. However, if
the 120-day period expires without any decision from the CIR,
the taxpayer may appeal the inaction to the CTA within 30
days from the expiration of the 120-day period. In Commissioner
of Internal Revenue v. San Roque Power Corporation, we said
that the 120+30-day period must be strictly observed except
from the date of issuance of BIR Ruling No. DA-489-03 on
December 10, 2003, which allowed taxpayers to file a judicial
claim without waiting for the end of the 120-day period, up
to the date of promulgation of Commissioner of Internal Revenue
v. Aichi Forging Company of Asia, Inc. on October 6, 2010,
where we declared that compliance with the 120+30-day period
is mandatory and jurisdictional. In this case, TPC applied for
a claim for refund or credit of its unutilized input VAT for
the taxable year 2002 on December 22, 2003. Since the CIR
did not act on its application within the 120-day period, TPC
appealed the inaction on April 22, 2004. Clearly, both the
administrative and the judicial claims were filed within the
prescribed period provided in Section 112 of the NIRC.

2. ID.; ID.; FAILURE TO SUBMIT ALL RELEVANT
DOCUMENTS SET OUT IN RMO No. 53-98, NOT FATAL;
BOTH THE ADMINISTRATIVE AND THE JUDICIAL
CLAIMS FOR REFUND OR CREDIT OF UNUTILIZED
INPUT VAT WERE TIMELY AND VALIDLY FILED IN
CASE AT BAR.— [T]he administrative claim was not pro
forma as TPC submitted documents to support its claim for
refund and even manifested its willingness to submit additional
documents if necessary. The CIR, however, never requested
TPC to submit additional documents. Thus, she cannot now
raise the issue that TPC failed to submit the complete documents.
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Neither do we find the alleged failure of TPC to submit all
relevant documents set out in RMO No. 53-98 fatal to its claim.
In Commissioner of Internal Revenue v. Team Sual Corporation
(formerly Mirant Sual Corporation), we said that: The CIR’s
reliance on RMO 53-98 is misplaced. There is nothing in Section
112 of the NIRC, RR 3-88 or RMO 53-98 itself that requires
submission of the complete documents enumerated in RMO
53-98 for a grant of a refund or credit of input VAT. The
subject of RMO 53-98 states that it is a “Checklist of Documents
to be Submitted by a Taxpayer upon Audit of his Tax Liabilities
....” In this case, TSC was applying for a grant of refund or
credit of its input tax. There was no allegation of an audit
being conducted by the CIR. Even assuming that RMO 53-98
applies, it specifically states that some documents are required
to be submitted by the taxpayer “if applicable.” Moreover, if
TSC indeed failed to submit the complete documents in support
of its application, the CIR could have informed TSC of its
failure, consistent with Revenue Memorandum Circular No.
(RMC) 42-03. However, the CIR did not inform TSC of the
document it failed to submit, even up to the present petition.
The CIR likewise raised the issue of TSC’s alleged failure to
submit the complete documents only in its motion for
reconsideration of the CTA Special First Division’s 4 March
2010 Decision. Accordingly, we affirm the CTA EB’s finding
that TSC filed its administrative claim on 21 December 2005,
and submitted the complete documents in support of its
application for refund or credit of its input tax at the same time.
In view of the foregoing, we find that both the administrative
and the judicial claims were timely and validly filed.

3. ID.; ID.; TO BE ENTITLED TO A REFUND OR CREDIT
OF UNUTILIZED INPUT VAT ATTRIBUTABLE TO THE
SALE OF ELECTRICITY UNDER THE ELECTRIC POWER
INDUSTRY REFORM ACT 0F 2001 (EPIRA), A TAXPAYER
MUST ESTABLISH THAT IT IS A GENERATION
COMPANY, AND THAT IT DERIVED SALES FROM
POWER GENERATION.— Section 6 of the EPIRA provides
that the sale of generated power by generation companies shall
be zero-rated. Section 4 (x) of the same law states that a
generation company “refers to any person or entity authorized
by the ERC to operate facilities used in the generation of
electricity.” Corollarily, to be entitled to a refund or credit of
unutilized input VAT attributable to the sale of electricity under
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the EPIRA, a taxpayer must establish: (1) that it is a generation
company, and (2) that it derived sales from power generation.

4. POLITICAL LAW; ADMINISTRATIVE LAW; ELECTRIC
POWER INDUSTRY REFORM ACT OF 2001(EPIRA);
BEING ENGAGED IN THE BUSINESS OF POWER
GENERATION DOES NOT MAKE ONE A GENERATION
COMPANY UNDER THE EPIRA; NEITHER IS THE
FILING OF AN APPLICATION FOR CERTIFICATE OF
COMPLIANCE (COC) WITH THE ENERGY REGULATORY
COMMISSION (ERC) AUTOMATICALLY ENTITLE ONE
TO THE RIGHTS OF A GENERATION COMPANY
UNDER THE EPIRA; GENERATION FACILITY AND
GENERATION COMPANY, DISTINGUISHED.— [T]he
parties did not stipulate that TPC is a generation company.
They only stipulated that TPC is engaged in the business of
power generation and that it filed an application with the ERC
on June 20, 2002. However, being engaged in the business of
power generation does not make TPC a generation company
under the EPIRA. Neither did TPC’s filing of an application
for COC with the ERC automatically entitle TPC to the rights
of a generation company under the EPIRA. At this point, a
distinction must be made between a generation facility and a
generation company. A generation facility is defined under
the EPIRA Rules and Regulations as “a facility for the production
of electricity.” While a generation company, as previously
mentioned, “refers to any person or entity authorized by the
ERC to operate facilities used in the generation of electricity.”
Based on the foregoing definitions, what differentiates a
generation facility from a generation company is that the latter
is authorized by the ERC to operate, as evidenced by a COC.
Under the EPIRA, all new generation companies and existing
generation facilities are required to obtain a COC from the
ERC. New generation companies must show that they have
complied with the requirements, standards, and guidelines of
the ERC before they can operate. As for existing generation
facilities, they must submit to the ERC an application for a
COC together with the required documents within ninety (90)
days from the effectivity of the EPIRA Rules and Regulations.
Based on the documents submitted, the ERC will determine
whether the applicant has complied with the standards and
requirements for operating a generation company. If the applicant
is found compliant, only then will the ERC issue a COC.
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5. TAXATION; REFUND OR CREDIT OF UNUTILIZED INPUT
VAT; SALES OF ELECTRICITY BY A GENERATION
FACILITY, WHICH IS NOT YET A GENERATION
COMPANY UNDER EPIRA AT THE TIME OF SALE,
CANNOT QUALIFY FOR A VAT ZERO-RATING UNDER
THE EPIRA; RESPONDENT-TOLEDO POWER
COMPANY’S SALES OF ELECTRICITY TO CEBEDO,
ACMDC AND AFC CANNOT QUALIFY FOR VAT ZERO-
RATING UNDER THE EPIRA.— In this case, when the
EPIRA took effect in 2001, TPC was an existing generation
facility. And at the time the sales of electricity to CEBECO,
ACMDC, and AFC were made in 2002, TPC was not yet a
generation company under EPIRA. Although it filed an
application for a COC on June 20, 2002, it did not automatically
become a generation company. It was only on June 23, 2005,
when the ERC issued a COC in favor of TPC, that it became
a generation company under EPIRA. Consequently, TPC’s sales
of electricity to CEBECO, ACMDC, and AFC cannot qualify
for VAT zero-rating under the EPIRA.

6. ID.; ID.; ID.; VAT RULING NO. 011-5IS NOT A GENERAL
INTERPRETATIVE RULE THAT CAN BE APPLIED TO
ALL TAXPAYERS SIMILARLY SITUATED, AS THE
SAME WAS ISSUED IN RESPONSE TO THE QUERY
MADE BY A TAXPAYER TO THE COMMISSIONER
OF INTERNAL REVENUE, AS SUCH, IT IS APPLICABLE
ONLY TO A PARTICULAR TAXPAYER.— Neither can
TPC rely on VAT Ruling No. 011-5, which considered the
sales of electricity of Hedcor effectively zero-rated from the
effectivity of the EPIRA despite the fact that it was issued a
COC only on November 5, 2003, as this is a specific ruling,
issued in response to the query made by Hedcor to the CIR.
As such, it is applicable only to a particular taxpayer, which
is Hedcor. Thus, it is not a general interpretative rule that can
be applied to all taxpayers similarly situated. [W]e find no
error on the part of the CTA En Banc in considering TPC’s
sales of electricity to CEBECO, ACMDC, and AFC for taxable
year 2002 as invalid zero-rated sales, and in consequently
denying TPC’s claim for refund or credit of unutilized input
VAT attributable to the said sales of eclectricity.

7. ID.; ID.; A CLAIM FOR REFUND OR CREDIT OF
UNUTILIZED INPUT VAT UNDER SECTION 112 OF THE
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NATIONAL INTERNAL REVENUE CODE (NIRC) CANNOT
BE USED AS A MEANS TO ASSESS A TAXPAYER FOR
ANY DEFICIENCY VAT, ESPECIALLY IF THE PERIOD
TO ASSESS HAD ALREADY PRESCRIBED; COURTS
CAN ONLY REVIEW THE ASSESSMENTS ISSUED BY
THE COMMISSIONER OF INTERNAL REVENUE BUT IT
CANNOT ISSUE ASSESSMENTS AGAINST TAXPAYERS
FOR IT HAS NO ASSESSMENT POWERS.— But while
TPC’s sales of electricity to CEBECO, ACMDC, and AFC
are not zero-rated, we cannot hold it liable for deficiency VAT
by imposing 10% VAT on said sales of electricity as what the
CIR wants us to do. As a rule, taxes cannot be subject to
compensation because the government and the taxpayer are
not creditors and debtors of each other. However, we are aware
that in several cases, we have allowed the determination of a
taxpayer’s liability in a refund case, thereby allowing the
offsetting of taxes. x x x But in all these cases, we allowed
offsetting of taxes only because the determination of the
taxpayer’s liability is intertwined with the resolution of the
claim for tax refund of erroneously or illegally collected taxes
under Section 229 of the NIRC. A situation that is not present
in the instant case. In this case, TPC filed a claim for tax
refund or credit under Section 112 of the NIRC, where the
issue to be resolved is whether TPC is entitled to a refund or
credit of its unutilized input VAT for the taxable year 2002.
And since it is not a claim for refund under Section 229 of the
NIRC, the correctness of TPC’s VAT returns is not an issue.
Thus, there is no need for the court to determine whether TPC
is liable for deficiency VAT. Besides, it would be unfair to allow
the CIR to use a claim for refund under Section 112 of the
NIRC as a means to assess a taxpayer for any deficiency VAT,
especially if the period to assess had already prescribed. As we
have said, the courts have no assessment powers, and therefore,
cannot issue assessments against taxpayers. The courts can
only review the assessments issued by the CIR, who under the
law is vested with the powers to assess and collect taxes and
the duty to issue tax assessments within the prescribed period.

APPEARANCES OF COUNSEL

The Solicitor General for Commissioner of Internal Revenue.
Puno and Puno for Toledo Power Company.
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DECISION
DEL CASTILLO," J.:

The burden of proving entitlement to a tax refund rests on
the taxpayer.

Before this Court are Consolidated Petitions for Review on
Certiorari' assailing the November 22, 2010 Decision? and the
April 6, 2011 Resolution® of the Court of Tax Appeals (CTA)
in CTA EB Nos. 623 and 629.

Factual Antecedents

Toledo Power Corporation (TPC) is a general partnership
principally engaged in the business of power generation and
sale of electricity to the National Power Corporation (NPC),
Cebu Electric Cooperative III (CEBECO), Atlas Consolidated
Mining and Development Corporation (ACMDC), and Atlas
Fertilizer Corporation (AFC).*

On December 22,2003, TPC filed with the Bureau of Internal
Revenue (BIR) Regional District Office (RDO) No. 83 an
administrative claim for refund or credit of its unutilized input
Value Added Tax (VAT) for the taxable year 2002 in the total
amount of P14,254,013.27 under Republic Act No. 9136 or
the Electric Power Industry Reform Act of 2001 (EPIRA) and
the National Internal Revenue Code of 1997 (NIRC).’

* Per Special Order No. 2282 dated November 13, 2015.
"' Rollo, G.R. No. 196415, pp. 7-29; rollo, G.R. No. 196451, pp. 3-27.

2 Id. at 36-53; penned by Associate Justice Olga Palanca-Enriquez and
concurred in by Presiding Justice Ernesto D. Acosta and Associate Justices
Juanito C. Castafeda, Jr., Lovell R. Bautista, Erlinda P. Uy, Caesar A.
Casanova, Esperanza R. Fabon-Victorino, Cielito N. Mindaro-Grulla, and
Amelita R. Cotangco-Manalastas. Separate Opinion of Associate Justice
Lovell R. Bautista, id. at 54-57.

3 Id. at 60-65.
4 1d. at 38.
3 Id. at 39.
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On April 22, 2004, due to the inaction of the Commissioner
of Internal Revenue (CIR), TPC filed with the CTA a Petition
for Review, docketed as CTA Case No. 6961 and raffled to the
CTA First Division (CTA Division).¢

In response to the Petition for Review, the CIR argued that
TPC failed to prove its entitlement to a tax refund or credit.’

Ruling of the CTA Division

On November 11,2009, the CTA Division rendered a Decision®
partially granting TPC’s claim in the reduced amount of
$£7,598,279.29.° Since NPC is exempt from the payment of all
taxes, including VAT, the CTA Division allowed TPC to claim
arefund or credit of its unutilized input VAT attributable to its
zero-rated sales of electricity to NPC for the taxable year 2002.'°
The CTA Division, however, denied the claim attributable to
TPC’s sales of electricity to CEBECO, ACMDC and AFC due
to the failure of TPC to prove that it is a generation company
under the EPIRA.!" The CTA Division did not consider the
said sales as valid zero-rated sales because TPC did not submit
a Certificate of Compliance (COC) from the Energy Regulatory
Commission (ERC)."? Although TPC filed an application for a
COC on June 20, 2002 with the ERC, the CTA Division found
this insufficient to prove that TPC is a generation company
under the EPIRA." The pertinent portions of the Decision
read:

Id.
7 Id. at 39-40.

8 Id. at 68-81; penned by Associate Justice Lovell R. Bautista and
concurred in by Associate Justice Caesar A. Casanova, Concurring and
Dissenting Opinion of Presiding Justice Ernesto D. Acosta, id. at 82-86.

% Id. at 80.

10 74, at 74-80.
"' 1d. at 72-74.
12 1d. at 74.

3 4.
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Therefore, out of the £439,660,958.77 zero-rated sales declared
by [TPC] in its Quarterly VAT Returns for the four quarters of 2002,
only the amount of £280,337,939.83 pertaining to [TPC’s] sales of
electricity to NPC shall be considered as valid zero-rated sales x x X,

X XX X X X X XX

[TPC’s] sales of electricity to companies other than NPC worth
P159,323,018.94 shall be denied VAT zero-rating for [TPC’s] failure
to present Certificate of Compliance from the ERC, as stated
earlier. X X X

XXX X XX XXX

After finding that [TPC] had VAT zero-rated sales for the four
quarters of 2002 in the amount of £280,337,939.83, the Court now
determines the amount of input VAT attributable thereto.

[TPC] submitted its summary lists of purchases and corresponding
suppliers’ invoices/official receipts, Bureau of Customs (BOC) Import
Entries and Internal Revenue Declarations (IEIRDs), BOC official
receipts, and other documentary evidence in support of the following
input taxes reported in its Quarterly VAT Returns for the four quarters
of 2002:

X XX X X X X XX

Upon examination of the supporting documents of [TPC], the
Court[-][Commissioned Independent CPA recommended that out of
the total reported input VAT of P14,558,043.30, only the amount
of P11,347,363.55 represents [TPC’s] valid claim, while the remaining
amount of P3,210,679.75 should be disallowed x x x

X XX X X X X XX

The Court finds the disallowance of the above input taxes proper
except for input taxes classified under Nos. 3 and 10 in the respective
amounts of £6,568.00 and £3,121,787.60.

The input VAT of £6,568.00 represents [TPC’s] valid claim because
the same is duly supported by BOC official receipt. As to the input
taxes of £3,121,787.60, [TPC] submitted documents marked as
Exhibits “SS-3” top “SS-28” but only with respect to the claimed
amount of P1,106,820.84 as summarized in Exhibit “SS.” Out of
the P1,106,820.84 input VAT claim, only the amount of £969,369.59
is valid, while the remaining input VAT of P£137,421.25 shall be
denied x x x.
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X XX X X X X X X

Therefore, the £3,121,787.60 input VAT disallowed by the
Independent CPA for not having supporting documents shall now
be reduced to £2,152,418.01 (P3,121,787.60 less £969,369.59).

In addition to the disallowances found by the Independent CPA,
the amount of £102,700.85, representing out-of-period claim, shall
be denied.

In sum, only the input VAT claim of £12,220,600.29 is duly
substantiated in accordance with Sections 110(A) and 113(A) of
the NIRC of 1997, as implemented by Sections 4.104-1, 4.104-5,
and 4.108-1 of Revenue Regulations No. 7-95. The amount of
£12,220,600.29 is computed below:

Input VAT per 2002 Quarterly VAT Returns P14,558,043.30
Less: | Disallowances
Per Independent CPA £3.210,679.75
Less: Valid Claim

Input VAT on Importation of Goods 6,568.00

Input VAT per add’l 969,369.59| 2,234,742.16

documents submitted
Per this Court’s further verification 102,700.85
Substantiated Input VAT $12,220,600.29

A portion of the substantiated input VAT of £12,220,600.29,
however, shall be applied against [TPC’s] reported output VAT
liability of £304,030.03, x x X

X XX X X X X XX

Hence, only the remaining input VAT of £11,916,570.26 can be
attributed to the entire zero-rated sales declared by [TPC] in the
amount of P439,660,958.77, and only the input VAT of £7,598,279.29
1s attributable to the substantiated zero-rated sales of £280,337,939.83,
as computed below:

Substantiated Input VAT £12,220,600.29
Less: Output VAT 304,030.03
Excess Input VAT £11,916,570.26
Substantiated Zero-Rated Sales £280,337,939.83
Divided by Total Reported Zero-Rated Sales +439,660,958.77

Multiplied by Substantiated Excess Input VAT x 11,916,570.26
Excess Input VAT attributable to Substantiated
Zero-Rated Sales P7,598,279.29
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As evidenced by its Quarterly VAT Returns from the first quarter
of 2003 to the second quarter of 2004, [TPC] was able to prove that
the input VAT of £7,598,279.29 was not applied against any output
VAT in the succeeding quarters.

X XX X X X X XX

WHEREFORE, premises considered, the instant Petition for
Review is hereby PARTIALLY GRANTED. Accordingly, respondent
is hereby ORDERED TO REFUND or TO ISSUE A TAX CREDIT
CERTIFICATE in favor of [TPC] the amount of SEVEN MILLION
FIVE HUNDRED NINETY EIGHT THOUSAND TWO HUNDRED
SEVENTY NINE PESOS AND 29/100 (P7,598,279.29), representing
its unutilized input taxes attributable to zero-rated sales for taxable
year 2002.

SO ORDERED.!*

TPC moved for partial reconsideration contending that as
an existing generation company, it was not required to obtain
a COC from the ERC as a prerequisite for its operations, and
that the issue of whether it is a generation company was never
raised during the trial.'® In any case, it attached photocopies of
its application for a COC dated June 20, 2002 and its COC
dated June 23, 2004.'¢

The CIR, likewise, sought partial reconsideration arguing
that the administrative claim was merely pro forma since TPC
failed to submit the complete documents required under Revenue
Memorandum Order (RMO) No. 53-98,'7 which were necessary
to ascertain the correct amount to be refunded in the administrative
claim.'®

" Id. at 76-80.
15 Rollo, G.R. No. 196451, pp. 92-94.
16 1d. at 93.

17 Checklist of Documents to be Submitted by a Taxpayer upon Audit
of his Tax Liabilities as well as of the Mandatory Reporting Requirements
to be Prepared by a Revenue Officer, all of which Comprise a Complete
Tax Docket, June 25, 1998.

18 Rollo, G.R. No. 196451, pp. 99-100.
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On April 13, 2010, the CTA Division issued a Resolution'’
denying both motions for lack of merit. It maintained that TPC
timely filed its administrative claim for refund and that its failure
to comply with RMO No. 53-98 was not fatal.?* The CTA Division
also said that in claiming a refund under the EPIRA, the taxpayer
must prove that it was duly authorized by the ERC to operate
a generation facility and that it derived its sales from power
generation.?! In this case, TPC failed to present a COC to prove
that it was duly authorized by the ERC to operate as a generation
facility in 2002.22 As to the attached photocopy of the COC,
the CTA Division gave no credence to it as it was not formally
offered in evidence and no valid reason was offered by TPC to
justify its late submission.?

Unfazed, both parties elevated the case before the CTA En
Banc.

Ruling of the CTA En Banc

On November 22, 2010, the CTA En Banc rendered a Decision
dismissing both Petitions. It sustained the findings of the CTA
Division that both the administrative and the judicial claims
were timely filed and that TPC’s non-compliance with RMO
No. 53-98 was not fatal to its claim.?* Also, since TPC was not
yet issued a COC in 2002, the CTA En Banc agreed with the
CTA Division that TPC’s sales of electricity to CEBECO,
ACMDC, and AFC for the taxable year 2002 could not qualify
for a VAT zero-rating under the EPIRA.* The CTA En Banc
likewise noted that contrary to the claim of TPC, there is no

19 Id. at 91-102. Concurring Opinion of Presiding Justice Ernesto D.
Acosta, id. at 103-105.

20 1d. at 100-101.

2L Id. at 94-97.

2 4.

2 Id. at 98-99.

* Rollo, G.R. No. 196415, pp. 44-48.
2 Id. at 48-50.
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stipulation in the Joint Stipulation of Facts and Issues (JSFI)
that TPC is a generation company under the EPIRA.?® Thus:

WHEREFORE, premises considered, the above-captioned petitions
are hereby DISMISSED. The assailed Decision dated November 11,
2009 and Resolution dated April 13, 2010 rendered by the Former
First Division in CTA Case No. 6961 are hereby AFFIRMED.

SO ORDERED.?”

Both parties moved for partial reconsideration but the CTA
En Banc denied both motions for lack of merit in its April 6,
2011 Resolution.?

Issues

Hence, the instant Petitions with the following issues:

G.R. No. 196415

Whether x x x the [CTA] En Banc committed reversible
error in holding that TPC is entitled to a refund or tax credit
certificate in the reduced amount of £7,598,279.29, representing
alleged unutilized input tax, considering that —

A. TPC did not comply with the rule on exhaustion of
administrative remedies.

B. TPCisliable for deficiency VAT for those sales of electricity
to companies other than NPC that failed to qualify as VAT
zero-rated sales under the EPIRA x x x, hence, considered
subjectto VAT under Section 108 of the [NIRC], as amended.

C. xxxTPC did not comply with the pertinent provisions
of Section 112 (A) of the NIRC x x x, as amended.?

G.R. No. 196451

A. Whether TPC established that it is a generation company
during the period of its claim for refund.

26 Id. at 50-51.
27 Id. at 52.

28 Id. at 60-65.
2 Id. at 262.
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B. Whether the fact of TPC being a generation company
was raised as an issue by the parties for the CTA to resolve.

C.  Whether TPC is entitled to the rights of a generation company
under the EPIRA prior to the issuance of its COC.*°

Simply put, the issues raised in the Petitions can be grouped
into two:

A. Whether the administrative and the judicial claims for
tax refund or credit were timely and validly filed.

B. Whether the TPC is entitled to the full amount of its
claim for tax refund or credit.

The CIR’s Arguments

The CIR contends that TPC is not entitled to a refund or
credit in the reduced amount of £7,598,279.29, representing
its alleged unutilized input VAT for taxable year 2002 because
it failed to comply with the rules on exhaustion of administrative
remedies.’! She insists that the BIR was deprived of the
opportunity to determine the truthfulness of the claim as TPC
failed to submit the complete documents set out in RMO No.
53-98.%* And since TPC failed to present all relevant documents,
it failed to prove that it did not apply its unutilized input VAT
against output VAT as provided in Section 112 (A) of the NIRC.3*
Thus, the pro forma administrative claim filed by TPC has no
effect.* Moreover, since TPC’s sales of electricity to companies
other than NPC were denied VAT zero-rating, TPC should be
held liable for deficiency VAT in the amount of P4,015,731.63.%

30 1d. at 226.
3UTd. at 263-267.
214,

3 Id. at 269-270.
3 Id. 264-265.

35 Deficiency VAT computation: amount of sale of electricity denied
by the CTA multiplied by 10% VAT less the substantiated excess input
VAT [P159,323,018.94 x 10% = P15,923,301.89 — P11,916,570.26 =
P4,015,731.63], id. at 267-269.
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TPC’s Arguments

TPC, on the other hand, argues that its administrative claim
was not pro forma as it submitted relevant supporting documents,
to wit: (a) its Articles of Partnership; (b) ERC Registration
and Compliance Certificate; (¢) VAT Registration Certificate;
(d) Quarterly VAT Returns for the 1% to 4" quarters of 2002;
(e) Summary of Input Tax Payments for the 15 to 4" quarters of
2002 showing the details of TPC’s purchases of goods and services
as well as the corresponding input taxes paid, and the pertinent
supporting VAT invoices and official receipts; and (f) application
for zero rating for 2002.%° It also complied with the rule on
exhaustion of administrative remedies as it waited for the CIR
to rule on its administrative claim before filing the judicial claim.?’

Citing VAT Ruling No. 011-5,°8 TPC further claims that it
is entitled to the full amount of tax refund or credit because it
became entitled to the rights of a generation company under
the EPIRA when it filed its application with the ERC on June
20, 2002.* Thus, the belated issuance of the COC has no effect
on its claim for tax refund or credit. Besides, in the JSFI, the
parties already agreed that TPC is a generation company under
the EPIRA. % In addition, it is not liable for deficiency VAT,
even if, for the sake of argument, its sales of electricity to
CEBECO, ACMDC, and AFC are not zero-rated, as an
assessment cannot be issued in a refund case, not to mention
that the BIR’s period to assess had already prescribed.*!

Our Ruling

The Petitions are bereft of merit.

36 1d. at 227-228.
37 Id. at 228.

38 Ruling on the letter-request of Hydro Electric Development Corporation
issued by Jose Mario C. Builag, OIC-Commissioner of Internal Revenue
on August 8, 2005.

3 Rollo, G.R. No. 196415, pp. 238-251.
40 1d. at 233-236.
41 1d. at 232-233.
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Both the administrative and the judicial
claims were timely and validly filed.

Pursuant to Section 112 (A)* and (D)* of the NIRC, a taxpayer
has two (2) years from the close of the taxable quarter when
the zero-rated sales were made within which to file with the
CIR an administrative claim for refund or credit of unutilized
input VAT attributable to such sales. The CIR, on the other
hand, has 120 days from receipt of the complete documents
within which to act on the administrative claim. Upon receipt
of the decision, a taxpayer has 30 days within which to appeal
the decision to the CTA. However, if the 120-day period expires
without any decision from the CIR, the taxpayer may appeal
the inaction to the CTA within 30 days from the expiration of
the 120-day period.

42 SEC. 112. Refunds or Tax Credits of Input Tax. —

(A) Zero-rated or Effectively Zero-rated Sales. — Any VAT-registered
person, whose sales are zero-rated or effectively zero-rated may, within
two (2) years after the close of the taxable quarter when the sales were
made, apply for the issuance of a tax credit certificate or refund of creditable
input tax due or paid attributable to such sales, except transitional input
tax, to the extent that such input tax has not been applied against output
tax: Provided, however, That in the case of zero-rated sales under Section
106(A)(2)(a)(1), (2) and (B) and Section 108(B)(1) and (2), the acceptable
foreign currency exchange proceeds thereof had been duly accounted for
in accordance with the rules and regulations of the Bangko Sentral ng Pilipinas
(BSP): Provided, further, That where the taxpayer is engaged in zero-rated
or effectively zero-rated sale and also in taxable or exempt sale of goods or
properties or services, and the amount of creditable input tax due or paid
cannot be directly and entirely attributed to any one of the transactions, it
shall be allocated proportionately on the basis of the volume of sales.

X X X X X X X X X
(Amended by Republic Act [RA] No. 9337, An Act Amending Sections
27, 28, 34, 106, 107, 108, 109, 110, 111, 112, 113, 114, 116, 117, 119,
121, 148, 151, 236, 237 and 288 of the National Internal Revenue Code
of 1997, as amended, and for other purposes.)
43 SEC. 112. Refunds or Tax Credits of Input Tax. —

(D) Period within which Refund or Tax Credit of Input Taxes shall be
Made. — In proper cases, the Commissioner shall grant a refund or issue the
tax credit certificate for creditable input taxes within one hundred twenty (120)
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In Commissioner of Internal Revenue v. San Roque Power
Corporation,** we said that the 120+30-day period must be
strictly observed except from the date of issuance of BIR Ruling
No. DA-489-03 on December 10, 2003, which allowed taxpayers
to file a judicial claim without waiting for the end of the 120-
day period, up to the date of promulgation of Commissioner of
Internal Revenue v. Aichi Forging Company of Asia, Inc.® on
October 6, 2010, where we declared that compliance with the
120+30-day period is mandatory and jurisdictional.

In this case, TPC applied for a claim for refund or credit of
its unutilized input VAT for the taxable year 2002 on December
22, 2003. Since the CIR did not act on its application within
the 120-day period, TPC appealed the inaction on April 22,
2004. Clearly, both the administrative and the judicial claims
were filed within the prescribed period provided in Section 112
of the NIRC.

Also, the administrative claim was not pro forma as TPC
submitted documents to support its claim for refund and even
manifested its willingness to submit additional documents if
necessary.* The CIR, however, never requested TPC to submit
additional documents. Thus, she cannot now raise the issue that
TPC failed to submit the complete documents.

Neither do we find the alleged failure of TPC to submit all
relevant documents set out in RMO No. 53-98 fatal to its claim.

days from the date of submission of complete documents in support of the
application filed in accordance with Subsections (A) and (B) hereof.

In case of full or partial denial of the claim for tax refund or tax credit,
or the failure on the part of the Commissioner to act on the application within
the period prescribed above, the taxpayer affected may, within thirty (30)
days from the receipt of the decision denying the claim or after the expiration
of the one hundred twenty day period, appeal the decision or the unacted
claim with the [CTA]. (Renumbered as Section 112 (C) by RA No. 9337.)

# G.R Nos. 187485, 196113, and 197156, February 12, 2013, 690
SCRA 336.

4 646 Phil. 710 (2010).
46 Rollo, G.R. No. 196415, pp. 87-89.



VOL. 774, DECEMBER 2, 2015 109

Commissioner of Internal Revenue vs. Toledo Power Company

In Commissioner of Internal Revenue v. Team Sual Corporation
(formerly Mirant Sual Corporation),*” we said that:

The CIR’s reliance on RMO 53-98 is misplaced. There is nothing
in Section 112 of the NIRC, RR 3-88 or RMO 53-98 itself that
requires submission of the complete documents enumerated in RMO
53-98 for a grant of a refund or credit of input VAT. The subject
of RMO 58-98 states that it is a “Checklist of Documents to be
Submitted by a Taxpayer upon Audit of his Tax Liabilities . . . .”
In this case, TSC was applying for a grant of refund or credit of its
input tax. There was no allegation of an audit being conducted by
the CIR. Even assuming that RMO 53-98 applies, it specifically
states that some documents are required to be submitted by the taxpayer
“if applicable.”

Moreover, if TSC indeed failed to submit the complete documents
in support of its application, the CIR could have informed TSC of
its failure, consistent with Revenue Memorandum Circular No. (RMC)
42-03. However, the CIR did not inform TSC of the document it
failed to submit, even up to the present petition. The CIR likewise
raised the issue of TSC’s alleged failure to submit the complete
documents only in its motion for reconsideration of the CTA Special
First Division’s 4 March 2010 Decision. Accordingly, we affirm
the CTA EB’s finding that TSC filed its administrative claim on 21
December 2005, and submitted the complete documents in support
of its application for refund or credit of its input tax at the same
time.*®

In view of the foregoing, we find that both the administrative
and the judicial claims were timely and validly filed.

Now, as to the validity of TPC’s claim, there is no question
that TPC is entitled to a refund or credit of its unutilized input
VAT attributable to its zero-rated sales of electricity to NPC
for the taxable year 2002 pursuant to Section 108 (B) (3)* of

47 G.R. No. 205055, July 18, 2014, 730 SCRA 242.
“® 1d. at 255-257.

4 SEC. 108. Value-added Tax on Sale of Services and Use, or Lease
of Properties. —
X X X X X X X X X
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the NIRC, as amended, in relation to Section 13°° of the Revised
Charter of the NPC, as amended. Hence, the only issue to be
resolved is whether TPC is entitled to a refund of its unutilized
input VAT attributable to its sales of electricity to CEBECO,
ACMDC, and AFC.

TPC is not entitled to a refund or
credit of unutilized input VAT

(B) Transactions Subject to Zero Percent (0%) Rate. — The following
services performed in the Philippines by VAT-registered persons shall
be subject to zero percent (0%) rate:
X X X X X X X X X

(3) Services rendered to persons or entities whose exemption under
special laws or international agreements to which the Philippines is a

signatory effectively subjects the supply of such services to zero percent
(0%)rate.

S REPUBLIC ACT NO. 6395, An Act Revising the Charter of the National
Power Corporation.

Sec. 13. Non-profit Character of the Corporation; Exemption from
all Taxes, Duties, Fees, Imposts and other Charges by Government
and Governmental Instrumentalities. — The Corporation shall be non-
profit and shall devote all its returns from its capital investment, as
well as excess revenues from its operation, for expansion. To enable
the Corporation to pay its indebtedness and obligations and in furtherance
and effective implementation of the policy enunciated in Section one
of this Act, the Corporation is hereby declared exempt:

(a) From the payment of all taxes, duties, fees, imposts, charges,
costs and service fees in any court or administrative proceedings in
which it may be a party, restrictions and duties to the Republic of the
Philippines, its provinces, cities, municipalities and other government
agencies and instrumentalities;

(b) From all income taxes, franchise taxes and realty taxes to be
paid to the National Government, its provinces, cities, municipalities
and other government agencies and instrumentalities;

(c) From all import duties, compensating taxes and advanced sales
tax, and wharfage fees on import of foreign goods required for its
operations and projects; and

(d) From all taxes, duties, fees, imposts, and all other charges imposed
by the Republic of the Philippines, its provinces, cities, municipalities
and other government agencies and instrumentalities, on all petroleum
products used by the Corporation in the generation, transmission, utilization,
and sale of electric power. (Repealed by Section 24 of Republic Act No. 9337.)
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attributable to its sales of electricity
to CEBECO, ACMDC, and AFC.

Section 6°' of the EPIRA provides that the sale of generated
power by generation companies shall be zero-rated. Section 4
(x) of the same law states that a generation company “refers to
any person or entity authorized by the ERC to operate facilities
used in the generation of electricity.” Corollarily, to be entitled
to a refund or credit of unutilized input VAT attributable to the
sale of electricity under the EPIRA, a taxpayer must establish:
(1) that it is a generation company, and (2) that it derived sales
from power generation.

In this case, TPC failed to present a COC from the ERC
during the trial. On partial reconsideration, TPC argued that
there was no need for it to present a COC because the parties
already stipulated in the JSFI that TPC is a generation company
and that it became entitled to the rights under the EPIRA when
it filed its application with the ERC on June 20, 2002.

We find the arguments raised by TPC unavailing.

There is nothing in the JSFI to show that the parties agreed
that TPC is a generation company under the EPIRA. The pertinent
portions of the JSFI read:

JOINTLY STIPULATED FACTS

1. [TPC] is principally engaged in the business of power
generation and subsequent sale thereof to the [NPC, CEBECO,
ACMDC, and AFC].*?

5L SECTION 6. Generation Sector. — Generation of electric power, a
business affected with public interest, shall be competitive and open.

X X X X XX X X X

Pursuant to the objective of lowering electricity rates to end-users,
sales of generated power by generation companies shall be value added
tax zero-rated.

X X X X X X X X X
(Repealed by Section 24 of Republic Act No. 9337)
52 Rollo, G.R. No. 196415, p. 234.
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2. On 20 June 2002, petitioner filed an application with the
Energy Regulatory Commission (ERC) for the issuance of a Certificate
of Compliance pursuant to the Implementing Rules and Regulations
of the EPIRA.

X XX X X X X XX

ADMITTED FACTS

X XX X XX X XX

3. Effective 26 June 2001, sales of generated power by generation
companies became VAT zero-rated by virtue of Section 4(x) in relation
to Section 6 of the EPIRA and Rule 5, Section 6 of the Rules and
Regulations to Implement the EPIRA.>

Obviously, the parties did not stipulate that TPC is a generation
company. They only stipulated that TPC is engaged in the business
of power generation and that it filed an application with the
ERC on June 20, 2002. However, being engaged in the business
of power generation does not make TPC a generation company
under the EPIRA. Neither did TPC’s filing of an application
for COC with the ERC automatically entitle TPC to the rights
of a generation company under the EPIRA.

At this point, a distinction must be made between a generation
facility and a generation company. A generation facility is defined
under the EPIRA Rules and Regulations as “a facility for the
production of electricity.”** While a generation company, as

3 1d. at 50-51.

34 RULES AND REGULATIONS TO IMPLEMENT REPUBLIC ACT NO.
9136, ENTITLED “ELECTRIC POWER INDUSTRY REFORM ACT OF 2001~

PART I

General Provisions

X X X X X X X X X

RULE 4

Definition of Terms

X X X X X X X X X

(00) “Generation Facility” refers to a facility for the production of
electricity;

X XX X X X X XX
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previously mentioned, “refers to any person or entity authorized
by the ERC to operate facilities used in the generation of
electricity.” Based on the foregoing definitions, what differentiates
a generation facility from a generation company is that the latter
is authorized by the ERC to operate, as evidenced by a COC.

Under the EPIRA, all new generation companies and existing
generation facilities are required to obtain a COC from the ERC.
New generation companies must show that they have complied
with the requirements, standards, and guidelines of the ERC
before they can operate.>® As for existing generation facilities,
they must submit to the ERC an application for a COC together
with the required documents within ninety (90) days from the
effectivity of the EPIRA Rules and Regulations.*® Based on

>> REPUBLIC ACT NO. 9136, SECTION 6. Generation Sector. —
Generation of electric power, a business affected with public interest, shall
be competitive and open.

Upon the effectivity of this Act, any new generation company shall,
before it operates, secure from the Energy Regulatory Commission (ERC)
a certificate of compliance pursuant to the standards set forth in this Act,
as well as health, safety and environmental clearances from the appropriate
government agencies under existing laws.

X X X X X X X X X
56 RULES AND REGULATIONS TO IMPLEMENT REPUBLIC ACT

NO. 9136, ENTITLED “ELECTRIC POWER INDUSTRY REFORM ACT
OF 2001”

X X X X X X X X X
PART II

Structure and Operation of Electric Power Industry

RULE 5

Generation Sector
X X X X X X X X X
SECTION 4. Obligations of a Generation Company. —

(a) A COC shall be secured from the ERC before commercial operation of
a new Generation Facility. The COC shall stipulate all obligations of a
Generation Company consistent with this Section and such other operating
guidelines as ERC may establish. The ERC shall establish and publish the
standards and requirements for issuance of a COC. A COC shall be issued
upon compliance with such standards and requirements.
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the documents submitted, the ERC will determine whether the
applicant has complied with the standards and requirements
for operating a generation company. If the applicant is found
compliant, only then will the ERC issue a COC.

In this case, when the EPIRA took effect in 2001, TPC was
an existing generation facility. And at the time the sales of
electricity to CEBECO, ACMDC, and AFC were made in 2002,
TPC was not yet a generation company under EPIRA. Although
it filed an application for a COC on June 20, 2002, it did not
automatically become a generation company. It was only on
June 23, 2005, when the ERC issued a COC in favor of TPC,
that it became a generation company under EPIRA. Consequently,
TPC’s sales of electricity to CEBECO, ACMDC, and AFC cannot
qualify for VAT zero-rating under the EPIRA.

Neither can TPC rely on VAT Ruling No. 011-5, which
considered the sales of electricity of Hedcor effectively zero-
rated from the effectivity of the EPIRA despite the fact that it
was issued a COC only on November 5, 2003, as this is a specific
ruling, issued in response to the query made by Hedcor to the
CIR. As such, it is applicable only to a particular taxpayer,
which is Hedcor. Thus, it is not a general interpretative rule
that can be applied to all taxpayers similarly situated.®’

All told, we find no error on the part of the CTA En Banc
in considering TPC’s sales of electricity to CEBECO, ACMDC,
and AFC for taxable year 2002 as invalid zero-rated sales, and
in consequently denying TPC’s claim for refund or credit of
unutilized input VAT attributable to the said sales of electricity.

(1) A Person owning an existing Generation Facility or a Generation Facility
under construction, shall submit within ninety (90) days from effectivity
of these Rules to ERC, when applicable, a certificate of DOE/NPC
accreditation, a three (3) year operational history, a general company profile
and other information that ERC may require. Upon making a complete
submission to the ERC, such Person shall be issued a COC by the ERC to
operate such existing Generation Facility.

X XX X X X X XX

ST Commissioner of Internal Revenue v. San Roque Power Corporation,
supra note 44 at 404.



VOL. 774, DECEMBER 2, 2015 115

Commissioner of Internal Revenue vs. Toledo Power Company

TPC is not liable for deficiency VAT.

But while TPC’s sales of electricity to CEBECO, ACMDC,
AFC are not zero-rated, we cannot hold it liable for deficiency
VAT by imposing 10% VAT on said sales of electricity as what
the CIR wants us to do.

As arule, taxes cannot be subject to compensation because
the government and the taxpayer are not creditors and debtors
of each other.”® However, we are aware that in several cases,
we have allowed the determination of a taxpayer’s liability in
a refund case, thereby allowing the offsetting of taxes.

In Commissioner of Internal Revenue v. Court of Tax
Appeals,”® we allowed offsetting of taxes in a tax refund case
because there was an existing deficiency income and business
tax assessment against the taxpayer. We said that “[t]o award
such refund despite the existence of that deficiency assessment
is an absurdity and a polarity in conceptual effects” and that
“to grant the refund without determination of the proper
assessment and the tax due would inevitably result in multiplicity
of proceedings or suits.”®

Similarly, in South African Airways v. Commissioner of
Internal Revenue,®' we permitted offsetting of taxes because
the correctness of the return filed by the taxpayer was put in
issue.

In the recent case of SMI-ED Philippines Technology, Inc.
v. Commissioner of Internal Revenue,” we also allowed offsetting
because there was a need for the court to determine if a taxpayer
claiming refund of erroneously paid taxes is more properly liable
for taxes other than that paid. We explained that the determination

38 Philex Mining Corp. v. Commissioner of Internal Revenue, 356 Phil.
189, 198 (1998).

3% G.R. No. 106611, July 21, 1994, 234 SCRA 348, 357.
0 1d. at 357.

1 626 Phil. 566, 579 (2010).

2 G.R. No. 175410, November 12, 2014.
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of the proper category of tax that should have been paid is not
an assessment but is an incidental issue that must be resolved
in order to determine whether there should be a refund.®
However, we clarified that while offsetting may be allowed,
the BIR can no longer assess the taxpayer for deficiency taxes
in excess of the amount claimed for refund if prescription has
already set in.*

But in all these cases, we allowed offsetting of taxes only
because the determination of the taxpayer’s liability is intertwined
with the resolution of the claim for tax refund of erroneously
or illegally collected taxes under Section 229% of the NIRC. A
situation that is not present in the instant case.

In this case, TPC filed a claim for tax refund or credit under
Section 112 of the NIRC, where the issue to be resolved is
whether TPC is entitled to a refund or credit of its unutilized
input VAT for the taxable year 2002. And since it is not a
claim for refund under Section 229 of the NIRC, the correctness
of TPC’s VAT returns is not an issue. Thus, there is no need
for the court to determine whether TPC is liable for deficiency
VAT.

S 4.
%4 Id.

5 SEC. 229. Recovery of Tax Erroneously or Illegally Collected. — No
suit or proceeding shall be maintained in any court for the recovery of any
national internal revenue tax hereafter alleged to have been erroneously
or illegally assessed or collected, or of any penalty claimed to have been
collected without authority, of any sum alleged to have been excessively
or in any manner wrongfully collected without authority, until a claim for
refund or credit has been duly filed with the Commissioner; but such suit
or proceeding may be maintained, whether or not such tax, penalty, or
sum has been paid under protest or duress.

In any case, no such suit or proceeding shall be filed after the expiration
of two (2) years from the date of payment of the tax or penalty regardless
of any supervening cause that may arise after payment: Provided, however,
That the Commissioner may, even without a written claim therefor, refund
or credit any tax, where on the face of the return upon which payment was
made, such payment appears clearly to have been erroneously paid.
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Besides, it would be unfair to allow the CIR to use a claim
for refund under Section 112 of the NIRC as a means to assess
a taxpayer for any deficiency VAT, especially if the period to
assess had already prescribed. As we have said, the courts have
no assessment powers, and therefore, cannot issue assessments
against taxpayers.® The courts can only review the assessments
issued by the CIR, who under the law is vested with the powers
to assess and collect taxes and the duty to issue tax assessments
within the prescribed period.®’

WHEREFORE, the Petitions are hereby DENIED. The
November 22, 2010 Decision and the April 6, 2011 Resolution
of the Court of Tax Appeals in CTA EB Nos. 623 and 629 are
hereby AFFIRMED.

SO ORDERED.

Velasco, Jr.,” Perez,”™" Mendoza, and Leonen, JJ., concur.

SECOND DIVISION
[G.R. No. 201652. December 2, 2015]

HEIRS OF SIMEON LATAYAN, namely: LEONIDES Q.
LATAYAN, ARIEL Q. LATAYAN, and ETHEL Q.
LATAYAN-AMPIL, represented by their Attorney-in-
Fact, LEONIDES Q. LATAYAN, petitioners, vs. PEING
TAN, JOHNNY TAN, HERMINIGILDO CASALAN,
WEBINO VILLAREAL, DIOSCORO MOLO,
DAMACINO BAYAWA, EDGAR NARITA,YOLANDA

8 SMI-ED Philippine Technology, Inc. v. Commissioner of Internal
Revenue, supra note 62.

7 Id.
™ Per Special Order No. 2281 dated November 13, 2015.
" Per Special Order No. 2301 dated December 1, 2015.
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NARITA, POLICRONIA CAPIONES, ANDRES LOZANO,
GREGORIO YAGAO, EMILIANO GUMATAY,
JESUS ALCONTIN,ADANI DULAUON, MARIO
PEREZ, LARRY CIMAFRANCA, FELIXBERTO
BULADACO, CIPRIANO AHIT, BUENAVENTURA
BACALSO and SALDE ESPIA," respondents.

SYLLABUS

1. REMEDIAL LAW; COURTS; JURISDICTION; THE COURT
OR TRIBUNAL MUST LOOK AT THE MATERIAL
ALLEGATIONS IN THE COMPLAINT, THE ISSUES OR
QUESTIONS THAT ARE THE SUBJECT OF THE
CONTROVERSY, AND THE CHARACTER OF THE
RELIEF PRAYED FOR IN ORDER TO DETERMINE
WHETHER THE NATURE AND SUBJECT MATTER OF
THE COMPLAINT IS WITHIN ITS JURISDICTION;
ISSUES RAISED IN CASE AT BAR ARE COGNIZABLE
BY THE SECRETARY OF THE DEPARTMENT OF
AGRARIAN REFORM (DAR).— The jurisdiction of a court
or tribunal over the nature and subject matter of an action is
conferred by law. The court or tribunal must look at the material
allegations in the complaint, the issues or questions that are
the subject of the controversy, and the character of the relief
prayed for in order to determine whether the nature and subject
matter of the complaint is within its jurisdiction. If the issues
between the parties are intertwined with the resolution of an
issue within the exclusive jurisdiction of a court or tribunal,
the dispute must be addressed and resolved by the said court
or tribunal. x x x Considering that herein petitioners’
predecessor-in-interest (i.e. Simeon) sought to cancel
respondents’ registered CLOAs on the grounds: (1) that no
agrarian dispute was involved in this case; (2) that the subject
lots are exempt from CARP coverage, and (3) that due process

" The Department of Agrarian Reform Adjudication Board, the Provincial
Agrarian Reform Officer (PARO), the Municipal Agrarian Reform Officer
(MARO), and the Regional Director of the Department of Agrarian Reform
who were originally impleaded as respondents were no longer indicated
in the caption and dropped as respondents pursuant to Section 4, Rule 45
of the Rules of Court.
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of law was not observed when the original petitioner (Simeon)
was divested of the ownership of the subject lots: it thus stands
to reason that it is the DAR Secretary that has jurisdiction to
resolve the controversy pursuant to applicable law, rules, and
jurisprudence.

2. LABOR AND SOCIAL LEGISLATION; AGRARIAN LAWS;
JURISDICTION OF THE DEPARTMENT OF AGRARIAN
REFORM ADJUDICATION BOARD (DARAB) AND THE
SECRETARY OF THE DEPARTMENT OF AGRARIAN
REFORM (DAR).— Both illuminating and instructive are
these pronouncements by this Court that bear with particular
relevance on the petition at bench — Section 1, Rule II of the
1994 DARAB Rules of Procedure, the rule in force at the time
of the filing of the petition, provides: Section 1. Primary and
Exclusive Original and Appellate Jurisdiction. — The Board
shall have primary and exclusive jurisdiction, both original
and appellate, to determine and adjudicate all agrarian disputes
involving the implementation of the [CARP] under [RA 6657],
Executive Order Nos. 228, 229 and 129-A, [RA 3844] as
amended by [RA 6389], [PD 27] and other agrarian laws and
their implementing rules and regulations. Specifically, such
jurisdiction shall include but not be limited to cases involving
following: x x x f) Those involving the issuance, correction
and cancellation of [CLOAs] and Emancipation Patents (EPs)
which are registered with the Land Registration Authority;
x x X While the DARAB may entertain petitions for cancellation
of CLOAS, as in this case, its jurisdiction is, however, confined
only to agrarian disputes. As explained in the case of Heirs of
Dela Cruz v. Heirs of Cruz and reiterated in the recent case
of Bagongahasa v. Spouses Cesar Caguin, for the DARAB to
acquire jurisdiction, the controversy must relate to an agrarian
dispute between the landowners and tenants in whose favor
CLOAs have been issued by the DAR Secretary x x x
Furthermore, it bears to emphasize that under the new law,
[RA 9700], x x x which took effect on July 1, 2009, all cases
involving the cancellation of CLOAs and other titles issued
under any agrarian reform program are now within the
exclusive and original jurisdiction of the DAR Secretary.
Section 9 of the said law provides: Section 9. Section 24 of
[RA 6657], as amended, is further amended to read as follows:
X x x All cases involving the cancellation of registered
emancipation patents, certificates of land ownership award,
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and other titles issued under any agrarian reform program
are within the exclusive and original jurisdiction of the
Secretary of the DAR.

3. REMEDIAL LAW; COURTS; JURISDICTION; DOCTRINE
OF PRIMARY JURISDICTION; COURTS ARE NOT
ALLOWED TO ARROGATE UNTO ITSELF AUTHORITY
TO RESOLVE A CONTROVERSY, THE JURISDICTION
OVER WHICH IS INITIALLY LODGED WITH AN
ADMINISTRATIVE BODY OF SPECIAL COMPETENCE.
— And while this Court does indeed seek to expeditiously
resolve the case at bench in compliance with its constitutionally—
mandated duty, the well-settled principle of primary jurisdiction,
as stressed in Bagongahasa v. Romualdez, must likewise be
observed thus: While it is true that the PARAD and the DARAB
lack jurisdiction in this case due to the absence of any tenancy
relations between the parties, lingering essential issues are
yet to be resolved as to the alleged lack of notice of coverage
to respondents as landowners and their deprivation of just
compensation. Let it be stressed that while these issues were
discussed by the PARAD in his decision, the latter was precisely
bereft of any jurisdiction to rule particularly in the absence of
any notice of coverage for being an ALI case. Let it also be
stressed that these issues were not met head-on by petitioners.
At this juncture, the issues should not be left hanging at the
expense and to the prejudice of respondents. However, this
Court refuses to rule on the validity of the CARP coverage of
the subject properties and the issuance of the assailed CLOAs.
The doctrine of primary jurisdiction precludes the courts from
resolving a controversy over which jurisdiction was initially
lodged with an administrative body of special competence.
The doctrine of primary jurisdiction does not allow a court to
arrogate unto itself authority to resolve a controversy, the
jurisdiction over which is initially lodged with an administrative
body of special competence. The Office of the DAR Secretary
is in a better position to resolve the particular issue of non-
issuance of a notice of coverage — an ALI case — being
primarily the agency possessing the necessary expertise on
the matter. The power to determine such issue lies with the
DAR, not with this Court.
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APPEARANCES OF COUNSEL
L & J Tan Law Firm for petitioners.
DECISTION
DEL CASTILLO,” J.:

This Petition for Review on Certiorari' assails the April 29,
2011 Decision’*and the April 18,2012 Resolution® of the Court
of Appeals (CA) in CA-G.R. SP No. 02756-MIN. The CA
affirmed the May 9, 2005 Decision* and the January 6, 2009
Resolution® of the Department of Agrarian Reform and
Adjudication Board (DARAB) in DARAB Case No. 10403,
which reversed the July 10, 2000 Decision®and the September
13, 2000 Resolution’ of the Office of the Provincial Adjudicator
(PARAD) in DARAB Case No. XI-1589-DC-99 which nullified
respondents’ Certificates of Land Ownership Award (CLOAs).

Factual Antecedents

On January 31, 2000, Simeon Latayan (Simeon), represented
by his son and attorney-in-fact, Leonides Latayan, filed an

** Per Special Order No. 2281 dated November 13, 2015.

' Rollo, pp. 5-28.

2 Id. at 30-44; penned by Associate Justice Edgardo A. Camello and
concurred in by Associate Justices Rodrigo F. Lim, Jr. and Edgardo T. Lloren.

3 Id. at 45-47; penned by Associate Justice Edgardo A. Camello and
concurred in by Associate Justices Edgardo T. Lloren and Zenaida T.
Galapate- Laguilles.

4 DARAB Records; pp. 330-334; penned by Assistant Secretary Augusto
P. Quijano and concurred in by Assistant Secretaries Lorenzo R. Reyes,
Edgar A. Igano, and Defin B. Samson.

5 Id. at 356-357; penned by Assistant Secretary Augusto P. Quijano
and concurred in by Assistant Secretaries Ambrocio B. De Luna, Defin B.
Samson, and Edgar A. Igano.

6 1d. at 166-170; penned by Regional Adjudicator Norberto P. Sinsona.

7 Id. at 231-233.
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Amended Complaint® before the PARAD Davao City, for
cancellation of the CLOAs issued to respondents, docketed as
DARAB Case No. XI-1589-DC-99. Simeon alleged that he is
the registered owner of two adjoining lots covered by Transfer
Certificates of Title Nos. T-14201 and T-14202 comprising
23.1488 hectares. He contended that the titles to the subject
lots were unilaterally and arbitrarily cancelled without his consent
or knowledge, and without notice and placed under the coverage
of the Comprehensive Agrarian Reform Program (CARP) sans
payment of just compensation. After the compulsory acquisition,
the subject lots were divided and distributed to respondents.
Simeon claimed that the subject properties are exempt from the
CARP because they had been fully developed into an agro-
industrial estate, are within the 1,000-meter strip of the highway,
and are currently leased as a commercial farm to the Southern
Tropical Fruits, Incorporated (STFI). Moreover, Simeon argued
that respondents could not be properly considered as farmers-
beneficiaries as they never occupied the subject lots nor introduced
improvements therein; that if anything, respondents merely wanted
to use the law to unlawfully divest him of his proprietary rights
to the subject lots, and enjoy the improvements he had introduced
and replace him as STFI’s lessor. Simeon thus prayed that
respondents” CLOAs be cancelled and that a preliminary
mandatory injunction be issued in his favor to maintain him in
his peaceful and lawful possession of the subject lots, over which
he in due course of law had indeed been lawfully issued certificates
of title.

In their Amended Answer,’ respondents denied that Simeon’s
titles were unilaterally or arbitrarily cancelled. They insisted
that, on the contrary, Simeon’s titles were duly and properly
cancelled in accordance with law. They claimed that Simeon
was properly furnished a copy of Notice of Coverage; was invited
to a conference to discuss the inclusion of the subject properties
under the CARP; and was sent a copy of a Notice to Acquire

8 I1d. at 22-30.
% Id. at 48-51.
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and Notice of Land Valuation. They also asserted that Simeon’s
landholdings is extensive, about 93 hectares of which is
agricultural land. They also averred that only a portion of the
subject lots is within the highway’s 1,000-meter strip. Finally,
they claimed that they were identified by the proper authorities
as qualified beneficiaries. In sum, they opined that Simeon’s
titles to the subject lots were properly cancelled and their CLOAs
duly issued.

Ruling of the PARAD

On July 10, 2000, the PARAD rendered a Decision!® in favor
of Simeon. The PARAD noted that Simeon was never notified
of the coverage by CARP of his properties and that he learned
of the same only when he filed with the Department of Agrarian
Reform (DAR) a petition for exemption of his landholdings from
the operation of the CARP. According to the PARAD, that was
the first time Simeon learned that his properties would be taken
over by the so-called farmers-beneficiaries. The PARAD
concluded that Simeon was denied due process since there was
no observance of the procedural steps for the proper
implementation of the CARP Law. Thus, the cancellation of
Simeon’s titles was unwarranted.

The dispositive portion of the Decision reads as follows:

WHEREFORE, premises considered, judgment is hereby rendered:

1. Declaring the compulsory coverage on the land of the
complainant [Simeon] a complete nullity and further
declaring the CLOAs issued thereon null and void;

2. Ordering the MARO of Baguio District, Davao City, to re-
document and cover the area anew under compulsory
coverage, properly observing the administrative guidelines
on the matter.

SO ORDERED.!

19 14 at 166-170.
' 1d. at 170.
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Respondents moved for reconsideration'? which was denied
in the Resolution'? of September 13, 2000.

Proceedings before the DARAB

Respondents filed an appeal with the DARAB.!'* While the
appeal was pending, Simeon died and was substituted by his
sons, Leonides and Ariel, and his daughter, Ethel, herein
petitioners.

In its May 9, 2005 Decision,"”” the DARAB set aside the
PARAD Decision and dismissed the case for lack of jurisdiction.
The DARAB held —

The issues however in this case partakes the nature [of] agrarian
law, which are purely administrative in nature. Hence, falling within
the exclusive jurisdiction of the Honorable DAR Secretary. As
correctly noted [by] the [PARAD] there was no proper observance
of administrative processes in terms of coverage as well [as] the
identification of farmer[s]-beneficiaries. These issues [fall] squarely
under the jurisdiction of the Honorable DAR Secretary as mandated
by DAR Administrative Order No. 6, Series of 2000, which include
the following:

1) classification and identification of landholdings under
the CARP, including protests [or] oppositions thereto and
petitions for lifting of coverage;

2) identification, qualification or disqualification of potential
farmer[s]-beneficiaries.

Having ruled that the issues are administrative in nature, this
Board for that matter has no recourse but to respect the primary
jurisdiction of the administrative agency. X X x

Jurisdiction is conferred by law. x x x

X XX X X X X XX

12 1d. at 173-177.
13 1d. at 231-233.
4 1d. at 246-254.
15 1d. at 330-334.
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WHEREFORE, premises considered[,] the decision of the [PARAD]
is SET ASIDE and the case is DISMISSED for lack of jurisdiction.

SO ORDERED.'¢

Petitioners filed a Motion for Reconsideration!” which was
denied in the January 6, 2009 Resolution.!8

Proceedings before the CA

Aggrieved, petitioners elevated the DARAB’s judgment to
the CA via a Petition for Review.!" But in the assailed Decision
dated April 29, 2011,%° the CA upheld the DARAB with
modification. The CA ruled:

Verily, the case at bar does not concern an agrarian dispute as
there is no established tenancy relationship between petitioners’
father and [respondents]. Neither is the case one for just compensation,
contrary to petitioners’ assertion. It originated as an action for
cancellation of CLOAs registered with the Register of Deeds, thus
seemingly cognizable at the initial stage by the PARAD and thereafter
by the DARAB. However, for the DARAB to have jurisdiction in
such cases, they must relate to an agrarian dispute between [the]
landowner and [the] tenants to whom [the] CLOAs have been issued
by the DAR Secretary. The cases involving the issuance, correction
and cancellation of the CLOAs by the DAR in the administrative
implementation of agrarian reform laws, rules and regulations to
parties who are not agricultural tenants or lessees are within the
jurisdiction of the DAR and not of the DARAB. Moreover, it involves
issues with respect to the classification and identification of
landholdings for coverage under the agrarian reform program, and
the identification, qualification or disqualification of private
respondents as farmer[s]-beneficiaries. These issues are not cognizable
by the PARAD and the DARAB, but by the DAR Secretary because
these are Agrarian Law Implementation (ALI) Cases.

16 14, at 330, 332-333.
17 Id. at 351-355.

18 1d. at 356-357.

9 CA rollo, pp. 4-28.
20 Rollo, pp. 30-44.
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In the present case, the DAR Secretary a[p]proved CLOAs Nos.
CL-3731 and CL-3729 in favor of [respondents] in the exercise of
his adminsitrative powers and in the implementation of the agrarian
reform laws. The approval was based on the investigation of the
MARO, over whom the DAR Secretary has supervision and control.
The DAR Secretary also had the authority to withdraw the CLOA[s]
upon a finding that the same is contrary to law and DAR orders,
circulars and memoranda. The resolution of such issues by the DAR
S[e]cretary will entail the application and implementation of agrarian
reform laws, x x x as well as the implementing orders, circulars
and rules and regulations issued by the DAR. x x x

Without doubt, the DARAB committed no reversible error when
it set aside the decision of the PARAD and dismissed the case
recognizing that jurisdiction over the matters involved is rightly
vested with the DAR Secretary.

Indeed, the jurisdiction of the court or tribunal is not affected by
the defenses or theories set up by the defendant or respondent in
his answer or motion to dismiss. x x x Jurisdiction should be
determined by considering not only the status or the relationship of
the parties but also the nature of the issues or questions that is the
subject of the controversy. The proceedings before a court or tribunal
without jurisdiction, including its decision, are null and void, hence,
susceptible to direct and collateral attacks. x x x

X XX X X X X XX

It is axiomatic that void judgments never become final and
executory and cannot be the source of any right whatsoever. x x x

X XX X X X X XX

Thus, since the PARAD had no subject-matter jurisdiction over
the complaint for annulment of CLOAs brought before it, the
PARAD’s decision dated 10 July 2000 invalidating the compulsory
coverage on the land of [Simeon] and annulling the CLOASs issued
to private respondents has not yet attained finality.

It should be made clear that this Court is constrained to limit the
resolution of this petition [to] the key issue of which, as between
the DARAB and the DAR Secretary, has jurisdiction to resolve the
merits of DARAB Case No. 10403. Having recognized the DAR
Secretary’s exclusive jurisdicition over that case, the Court believes
that the merits of the case are best left for the DAR Secretary to
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determine. The DAR Secretary is in a better position to resolve the
issues on the validity of the coverage, and the qualification of private
respondents as the identified farmer[s]-beneficiaries for the subject
properties, being the agency lodged with such authority inasmuch
as it possesses the necessary expertise on the matter. The Court
adopts such attitude of restraint in deference to a co-equal branch,
the Executive Branch of Government, [to] which the DAR Secretary
belongs.

ACCORDINGLY, the petition is DENIED. The Court AFFIRMS
the decision of the DARAB in Case No. 10403 WITH
MODIFICATION. The dismissal of DARAB Reg. Case No. XI-
1589-DC-99 for lack of jurisdiction is without prejudice to its
re-filing in accordance with DAR Administrative Order No. 6,
Series of 2000, within thirty (30) days from the finality of this
Decision.

SO ORDERED.?

Petitioners’ motion for reconsideration was denied by the
CA in its Resolution®? of April 18, 2012.

Proceedings before this Court

Hence, the present recourse, with petitioners now contending
that:

THE COURT OF APPEALS COMMITTED A REVERSIBLE ERROR
WHEN IT RULED THAT IT IS THE DAR SECRETARY AND NOT
THE [DARAB] WHICH HAS JURISDICTION OVER CASES
INVOLVING CANCELLATION OF CLOAS[,] JUST
COMPENSATION, ETC. SAID RULING IS DIAMETRICALLY
OPPOSITE [THE] EXPRESS PROVISIONS OF SECTION 50 OF
REPUBLIC ACT 6657 AND THE JURISPRUDENCE
PROMULGATED BY [THE] HONORABLE SUPREME COURT,
WHICH EXPRESSLY CONFERRED EXCLUSIVE ORIGINAL
JURISDICTION UPON THE DARAB TO HEAR CASES OF THIS
NATURE.?

2l Id. at 39-43. Emphasis supplied.
22 1d. at 46-47.
2 1d. at 13-14.
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Petitioners’ Arguments

In their Petition** and Memorandum,? petitioners contend
that the CA erred in ruling that the DAR Secretary has jurisdiction
over the instant controversy given that Section 50 of the
Comprehensive Agrarian Reform Law, Sections 1 and 2, Rule
Il of the 1994 DARAB Rules of Procedure, and jurisprudence
all clearly confer such jurisdiction upon the DARAB; that the
instant case is already beyond the coverage of DAR Administrative
Order (AO) 06-00, cited by the CA and the DARAB, since the
subject CLOAs had already been registered; that a statute must
prevail over an administrative regulation; that since the DARAB
had already validly acquired jurisdiction over the case at the
time of the filing of the complaint, then the jurisdiction so acquired
is not affected by any subsequent law or rule that grants another
body or tribunal jurisdiction; that the resolution of the issue of
just compensation in agrarian reform land cases is a judicial
function hence, the CA erred in concluding that the issues at
hand “[partake] the nature of agrarian law, which [is] purely
administrative in nature.” Petitioners thus pray for the reversal
of the assailed dispositions. They also pray that the DARAB
be ordered to assume jurisdiction over the instant case and resolve
the same.

Respondents’ Arguments

In their Comment®® and Appeal Memorandum,?’ respondents
maintain that the instant case does not pertain to the fixing of
just compensation; that the cancellation by the PARAD of
Simeon’s certificates of title to the subject lots and the issuance
of CLOAs in favor of the aforenamed farmers-beneficiaries
involved questions regarding the validity of the coverage of the
subject lots under the CARP, vis-a-vis the qualifications of the
identified farmers-beneficiaries, hence, within the DAR

24 1d. at 5-28.

2 Id. at 98-114.
26 1d. at 68-80.
27 Id. at 116-141.
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Secretary’s exclusive and primary jurisdiction; that the issue
of jurisdiction may be raised at any stage of the proceedings,
even for the first time on appeal; that the DAR Secretary has
jurisdiction over the instant case pursuant to Section 2, Rule
I and Section 6, Rule Il of DAR AO 06-00 in relation to Sections
49 and 50 of the CARP; that indeed as held in Heirs of Julian
Dela Cruz v. Heirs of Alberto Cruz,* cases involving cancellation
of CLOAs issued to non-agricultural tenants or lessees are within
the jurisdiction of the DAR Secretary; that the case law rulings
cited by petitioners are inapplicable to this case, as Simeon’s
original case did not pertain to tenancy relations, nor to any
intra-corporate controversy, much less to a joint venture
agreement; and finally, that Magno v. Francisco® cited by
petitioners actually declared that it is the DAR Secretary that
has jurisdiction over issues relating to landowners’ retention
rights and land exemptions from agrarian reform coverage.

This Court’s Ruling
This Petition will not prosper.

The jurisdiction of a court or tribunal over the nature and subject
matter of an action is conferred by law. The court or tribunal must
look at the material allegations in the complaint, the issues or questions
that are the subject of the controversy, and the character of the relief
prayed for in order to determine whether the nature and subject
matter of the complaint is within its jurisdiction. If the issues between
the parties are intertwined with the resolution of an issue within
the exclusive jurisdiction of a court or tribunal, the dispute must be
addressed and resolved by the said court or tribunal.?

The Amended Complaint filed with the PARAD on January
31, 2000, contained the following averments:

8 512 Phil. 389 (2005).
2% 630 Phil. 391 (2010).

3 Valeurza v. Tamparong, Jr., G.R. No. 189874, September 4, 2013,
705 SCRA 128, 135, citing Heirs of Julian Dela Cruz v. Heirs of Alberto
Cruz, supra note 30 at 400-401, and Soriano v. Bravo, 653 Phil. 72,
89-90 (2010).
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5. That [Simeon’s] titles were unilaterally and arbitrarily
cancel[l]ed by the [PARO, MARO, DAR Regional Director, and
[the] Register of Deeds] in favor of [respondents] by granting them
two (2) Certificate[s] of Land Ownership Award (CLOA) Nos. CL-
3731 and CL-3729 under the [CARP], but without the actual consent,
notice, fixing of just compensation, and payment to the landowner,
to the latter’s prejudice.

X XX X X X X XX

a. That the fixing of just compensation by the DAR was not
expressly consented to by [Simeon] who, as the landowner, was
without actual and personal notice that the entire area of TCT Nos.
T-14201 and T-14202 were placed under the CARP. Hence, the
X X X summary actions in cancel[l]ing the two (2) titles of [Simeon]
should not be sanctioned by this Board.

6. That the [respondents] were never in occupation of any part
or portion of the area covered by TCT Nos. T-14201 and T-14202
as the alleged farmer[s-] beneficiaries of the land or as farmworkers
who have farmed or developed the area in any manner and by reason
of which they have to be regarded by the DAR as qualified beneficiaries
under the CARP.

[a]. Admittedly, the entire arca of the land has been fully
developed and leased as a commercial farm such that there was
never an occasion that [respondents] had, by themselves, made any
agricultural improvements inside the entire area which would qualify
them as farmers-beneficiaries.

[b]. The most of what may be said of the [respondents’ claims]
as farmers-beneficiaries is that they are illegal occupants of the
area who are not the qualified farmers-beneficiaries x x x
[contemplated] under the agrarian laws.

[c]. The truth is that the entire area of the said two (2) titles
comprising 23.1488 hectares is already fully and comprehensively
developed by [Simeon] and his family into an agro-industrial estate
by way of tilling, cultivating and preparing the land and planting
and devoting [the] same, on rotation basis, to papaya, banana and
pineapple, and putting up or allowing the putting up of a packing
plant inside the said area, and with the entire area leased by [Simeon]
and his family to [STFI], long before [respondents’] incredible and
preposterous claim of being farmers-beneficiaries inside the area
[covered by] TCT Nos. T-14201 and T-14202.
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X X X X X X X XX

[c]. That [respondents] who, all along, merely intended to succeed
to [Simeon’s] improvements have, in fact, just wanted to continue
the existing lease of the STFI over the entire area covered by the
said two (2) titles, to the actual detriment and prejudice of [Simeon]
and his family.

X XX X X X X XX

7. Thatthe [PARO, MARO, DAR Regional Director, and Register
of Deeds], in applying the CARP to the entire area of the subject
titles under TCT Nos. T-14201 and T-14202, have exceeded or
otherwise abused their authority.

a. The entire area covered by said titles is beside the road
and/or within the 1,000 meter strip from the highway, already
existing and fully developed as an agro-industrial estate or land
which is virtually EXCLUDED from the application of the CARP
by virtue of [PD 399], the pertinent provision of which provides, to
quote:

X XX X X X X XX

LIMITING THE USE OF A STRIP OF ONE THOUSAND METERS
OF LAND ALONG ANY EXISTING, PROPOSED OR ON-GOING
PUBLIC HIGHWAY OR ROAD UNTIL THE GOVERNMENT
SHALL HAVE [MADE] A COMPETENT STUDY AND HAVE
FORMULATED A COMPREHENSIVE AND INTEGRATED LAND
USE AND DEVELOPMENT PLAN.

X XX X X X X XX

Section 3. Likewise, all lands owned by private persons within the
strip of one thousand meters along existing, proposed or on-going
public highways or road shall first be available for human settlement
sites, land reform, relocation of squatters from congested urban areas,
tourism development, agro-industrial estates, environmental protection
and improvement, infrastructure and other vital projects in support
of the socio-economic development program of the government. The
owners of these lands shall not develop or otherwise introduce
improvements thereon without previous approval from the proper
government agency, who shall in this case be the Chairman of the
Human Settlements and Planning Commission.

X XX X X X X XX
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b. That the above-cited law clearly provides [for] the applicable
instances under which private lands located within the strip of one
thousand meters along existing, proposed or on-going public highways
or road shall first be devoted or made available for.

c. Admittedly, the entire adjoining and contiguous area covered
by TCT Nos. T-14201 and T-14202 which comprises x x x about
23.1488 is already [a] fully developed agro-industrial estate, complete
with packing plant, and as evidenced by the continuing [lease] of
the entire area to [STFI] in consonance [with] such purpose[s] and
no other.

d. That the entire area of TCT Nos. T-14201 and T-14202 which
is beside the road and/or within the 1,000 meter strip from the highway
and, at the same time, a fully developed agro-industrial estate cannot,
therefore, be subjected to CARP anymore, by sheer force of provision
of law under [PD 399], and should be deemed to be EXCLUDED
from the coverage of the CARP.!

In essence, Simeon’s Amended Complaint sets forth the
following: (1) that he was not notified that the subject lots had
been placed under the CARP; (2) that he did not expressly consent
to the fixing of just compensation; (3) that the DAR had no
justifiable basis for considering the respondents as farmers-
beneficiaries since the latter were neither in occupation of the
subject lots nor farmworkers who farmed or developed the
pertinent area; (4) that with his family (the present petitioners),
he (Simeon) had fully developed the subject lots into a commercial
farm and agro-industrial estate and had leased the same to STFI;
(5) that respondents are illegal occupants or squatters thereon,
and are not qualified farmers-beneficiaries; that respondents
merely intended to enjoy the improvements he (Simeon) introduced
thereon, and to continue his lease with STFI; (6) that the Provincial
Agrarian Reform Officer (PARO), the Municipal Agrarian
Reform Officer (MARO), the DAR Regional Director, and the
Register of Deeds abused their authority by applying the CARP
to the entirety of the subject lots; (7) that the subject lots are
excluded from CARP coverage pursuant to Presidential Decree
(PD) No. 399 because these lots are located beside the road

3l DARAB records, pp. 23-27. Emphasis supplied.
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and/or within the 1,000-meter strip from the highway, apart
from being an already existing and fully developed agro-industrial
estate. What is more, Simeon’s Amended Complaint did not
raise the issue of tenurial relationship between him and the
aforenamed respondents. Significantly, the Amended Complaint
concluded with this prayer —

WHEREFORE, premises considered and in view of the foregoing,
it is respectfully prayed that a writ of preliminary mandatory injunction
be ordered issued by the Honorable Board after the posting of the
necessary bond sufficient in amount by the complainant as determined
by the Honorable Adjudicator, during the pendency of the above-
entitled case, in order to preserve the status quo or the last peaceful
circumstance prior to the controversial issuance of the questionable
two (2) [CLOAs] by [the PARO, MARO, DAR Regional Director,
and Register of Deeds] in favor of [respondents], and also in order
not to render moot and academic the final judgment of the Honorable
Board in the instant case; and that after trial on the merits and/or
due evaluation of the facts and laws involved in this case, that —

1.  The pertinent CLOA Nos. CL-3731 and CL-3729 be
CANCEL[L]ED, RECALLED, NULLIFIED, VOIDED or
otherwise SET ASIDE and with the previous two (2) titles
which are TCT Nos. T — 14201 and T — 14202, covering
the entire area of 23.1488 hectares involved in this instant
case, be ordered declared REINSTATED, REVIVED or
otherwise RESTORED in full legal force and effect.

Complainant prays for reliefs as may be deem[ed] just and equitable
under the premises.>?

Considering that herein petitioners’ predecessor-in-interest
(i.e. Simeon) sought to cancel respondents’ registered CLOAs
on the grounds: (1) that no agrarian dispute was involved in
this case; (2) that the subject lots are exempt from CARP coverage,
and (3) that due process of law was not observed when the
original petitioner (Simeon) was divested of the ownership of
the subject lots: it thus stands to reason that it is the DAR Secretary
that has jurisdiction to resolve the controversy pursuant to
applicable law, rules, and jurisprudence.

32 1d. at 28-29.
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Both illuminating and instructive are these pronouncements
by this Court that bear with particular relevance on the petition
at bench —

Section 1, Rule II of the 1994 DARAB Rules of Procedure, the
rule in force at the time of the filing of the petition, provides:

Section 1. Primary and Exclusive Original and Appellate
Jurisdiction. — The Board shall have primary and exclusive
jurisdiction, both original and appellate, to determine and
adjudicate all agrarian disputes involving the implementation
of the [CARP] under [RA 6657], Executive Order Nos. 228,
229 and 129-A, [RA 3844] as amended by [RA 6389], [PD
27] and other agrarian laws and their implementing rules and
regulations. Specifically, such jurisdiction shall include but
not be limited to cases involving following:

X XX X XX XXX

f) Those involving the issuance, correction and cancellation
of [CLOAs] and Emancipation Patents (EPs) which are
registered with the Land Registration Authority;

X XX X X X X XX

While the DARAB may entertain petitions for cancellation of
CLOAs, as in this case, its jurisdiction is, however, confined only
to agrarian disputes. As explained in the case of Heirs of Dela Cruz
v. Heirs of Cruz and reiterated in the recent case of Bagongahasa
v. Spouses Cesar Caguin, for the DARAB to acquire jurisdiction,
the controversy must relate to an agrarian dispute between the
landowners and tenants in whose favor CLOAs have been issued by
the DAR Secretary x x X

X XX X X X X XX

As defined in Section 3 (d) of [RA 6657], an agrarian dispute
relates to “any controversy relating to tenurial arrangements, whether
leasehold, tenancy, stewardship, or otherwise, over lands devoted
to agriculture, including disputes concerning farmworkers’
associations or representation of persons in negotiating, fixing,
maintaining, changing, or seeking to arrange terms or conditions
of such tenurial arrangements. It includes any controversy relating
to compensation of lands acquired under the said Act and other
terms and conditions of transfer of ownership from landowners to
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farmworkers, tenants and other agrarian reform beneficiaries, whether
the disputants stand in the proximate relation of farm operator and
beneficiary, landowner and tenant, or lessor and lessee.”

X XX X X X X XX

To be sure, the tenurial, leasehold, or agrarian relations referred
to may be established with the concurrence of the following: 1) the
parties are the landowner and the tenant or agricultural lessee; 2) the
subject matter of the relationship is an agricultural land; 3) there
is consent between the parties to the relationship; 4) the purpose of
the agricultural relationship is to bring about agricultural production;
5) there is personal cultivation on the part of the tenant or agricultural
lessee; and 6) the harvest is shared between the landowner and the
tenant or agricultural lessee. x x x

In this case, a punctilious examination reveals that petitioner’s
allegations are solely hinged on the erroneous grant by the DAR
Secretary of CLOA No. 00122354 to private respondents on the
grounds that she is the lawful owner and possessor of the subject
lot and that it is exempt from the CARP coverage. In this regard,
petitioner has not alleged any tenurial arrangement between the
parties, negating the existence of any agrarian dispute and
consequently, the jurisdiction of the DARAB. Indisputably, the
controversy between the parties is not agrarian in nature and merely
involves the administrative implementation of the agrarian reform
program which is cognizable by the DAR Secretary. Section 1, Rule
IT of the 1994 DARAB Rules of Procedure clearly provides that
“matters involving strictly the administrative implementation of [RA
6657], and other agrarian reform laws and pertinent rules, shall be
the exclusive prerogative of and cognizable by the DAR Secretary.”

Furthermore, it bears to emphasize that under the new law,
[RA 9700], x x x which took effect on July 1, 2009, all cases
involving the cancellation of CLOAs and other titles issued under
any agrarian reform program are now within the exclusive and
original jurisdiction of the DAR Secretary. Section 9 of the said
law provides:

Section 9. Section 24 of [RA 6657], as amended, is further
amended to read as follows:

X XX X X X X XX

All cases involving the cancellation of registered
emancipation patents, certificates of land ownership award,
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and other titles issued under any agrarian reform program
are within the exclusive and original jurisdiction of the
Secretary of the DAR.

Consequently, the DARAB is bereft of jurisdiction to entertain
the herein controversy, rendering its decision null and void.
Jurisdiction lies with the Office of the DAR Secretary to resolve the
issues of classification of landholdings for coverage (whether the
subject property is a private or government[-]Jowned land), and
identification of qualified beneficiaries. Hence, no error can be
attributed to the CA in dismissing the case without prejudice to its
re-filing x x x.%

And while this Court does indeed seek to expeditiously resolve
the case at bench in compliance with its constitutionally-mandated
duty, the well-settled principle of primary jurisdiction, as stressed
in Bagongahasa v. Romualdez,* must likewise be observed thus:

While it is true that the PARAD and the DARAB lack jurisdiction
in this case due to the absence of any tenancy relations between the
parties, lingering essential issues are yet to be resolved as to the
alleged lack of notice of coverage to respondents as landowners
and their deprivation of just compensation. Let it be stressed that
while these issues were discussed by the PARAD in his decision,
the latter was precisely bereft of any jurisdiction to rule particularly
in the absence of any notice of coverage for being an ALI case. Let
it also be stressed that these issues were not met head-on by petitioners.
At this juncture, the issues should not be left hanging at the expense
and to the prejudice of respondents.

However, this Court refuses to rule on the validity of the CARP
coverage of the subject properties and the issuance of the assailed
CLOAs. The doctrine of primary jurisdiction precludes the courts
from resolving a controversy over which jurisdiction was initially
lodged with an administrative body of special competence. The
doctrine of primary jurisdiction does not allow a court to arrogate

33 See Sutton v. Lim, G.R. No. 191660, December 3, 2012, 686 SCRA
745, 752-754,756-757, citing Heirs of Julian Dela Cruz v. Heirs of Alberto
Cruz, supra note 30, and Bagongahasa v. Romualdez, 661 Phil. 686, 695-
698 (2011). Emphasis supplied.

3 1d. at 696-697.
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unto itself authority to resolve a controversy, the jurisdiction over
which is initially lodged with an administrative body of special
competence. The Office of the DAR Secretary is in a better position
to resolve the particular issue of non-issuance of a notice of coverage
— an ALI case — being primarily the agency possessing the necessary
expertise on the matter. The power to determine such issue lies
with the DAR, not with this Court.

Hence, even as this Court affirms the CA’s dismissal of the
instant case without prejudice, this Court also sees fit to delete
the qualification that petitioners’ re-filing of this case be made
“in accordance with [DAR AO 06-00], within 30 days from
the finality of [the] decision.*” In the event that petitioners
shall indeed opt to re-file this case, the DAR Secretary shall
resolve the matter pursuant to the laws, rules, and jurisprudence
applicable at the time of the commencement of the action.

IN VIEW OF ALL OF THE FOREGOING, the Petition
is DENIED. The Decision dated April 29, 2011 and Resolution
dated April 18, 2012, of the Court of Appeals in CA-G.R. SP
No. 02756-MIN dismissing without prejudice DARAB Case
No. XI-1589-DC-99 due to lack of jurisdiction of the Department
of Agrarian Reform Adjudication Board is AFFIRMED with
MODIFICATION that the condition that its re-filing be made
in accordance with Department of Agrarian Reform
Administrative Order No. 6, Series of 2000, be DELETED.

SO ORDERED.

Velasco, Jr.,” Perez,”™ Mendoza, and Leonen, JJ., concur.

35 Rollo, p. 43.
"™ Per Special Order No. 2282 dated November 13, 2015.
""" Per Special Order No. 2301 dated December 1, 2015.
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Sps. Cayago vs. Sps. Cantara

FIRST DIVISION
[G.R. No. 203918. December 2, 2015]

SPOUSES AMADOR C. CAYAGO, JR. and ERMALINDA
B. CAYAGO, petitioners, vs. SPOUSES EVELITO
CANTARA and SOLEDAD CANTARA, respondents.

SYLLABUS

1. REMEDIAL LAW; APPEALS; PETITION FOR REVIEW
FROM THE REGIONAL TRIAL COURTS TO THE
COURT OF APPEALS; THE ORIGINAL 15-DAY PERIOD
TO APPEAL IS EXTENDIBLE FOR AN ADDITIONAL
15 DAYS UPON THE FILING OF A PROPER MOTION
AND THE PAYMENT OF DOCKET FEES WITHIN THE
REGLEMENTARY PERIOD OF APPEAL, AND NON-
COMPLIANCE THEREWITH RENDERS THE PETITION
FOR REVIEW DISMISSIBLE.— As a general rule, appeals
are perfected when it is filed within the period prescribed under
the Rules of Court. Specifically, Section 1, Rule 42 of the Rules
of Court provides that appeals to the CA taken from a decision
of the RTC rendered in the exercise of its appellate jurisdiction
should be filed and served within fifteen (15) days, counted
from notice of the judgment appealed from or from the denial
of petitioner’s motion for reconsideration. The original 15-
day period to appeal is extendible for an additional 15 days
upon the filing of a proper motion and the payment of docket
fees within the reglementary period of appeal. Failure to
successfully comply with the aforementioned procedure,
especially in filing the appeal within the prescribed period,
renders the petition for review dismissible.

2. ID.; ID.; FAILURE TO STRICTLY COMPLY WITH THE
PROVISIONS ON REGLEMENTARY PERIODS RENDERS
THE REMEDY OF APPEAL UNAVAILABLE BUT WHERE
STRONG CONSIDERATIONS OF SUBSTANTIAL JUSTICE
ARE PRESENT, THE STRINGENT APPLICATION OF
TECHNICAL RULES COULD BE RELAXED IN THE
EXERCISE OF EQUITY JURISDICTION AS IN CASES
WHERE PARTIES SHOWED NO INTENT TO DELAY
THE FINAL DISPOSITION OF THE CASE.— It bears
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stressing that Sps. Cayago’s motion for extension of time, as
well as their petition for review, was physically in the CA’s
possession long before the issuance of its Decision on April
14,2011, but for reasons completely beyond their control, the
motion for extension of time to file their petition belatedly
reached the ponente’s office and was therefore not timely acted
upon. As a result, the same was unceremoniously dismissed
on procedural grounds. As in the Zaulda case, it is a travesty
of justice to dismiss outright a petition for review which complied
with the rules only because of reasons not attributable to the
petitioners — Sps. Cayago in this case — such as delay on the
part of the personnel of the CA in transmitting case records
to their respective ponentes. Procedural rules were established
primarily to provide order and prevent needless delays for the
orderly and speedy discharge of judicial business. The Court
has long declared that the right to appeal is merely a statutory
privilege, subject to the court’s discretion by virtue of which
no party can assume that its motion for extension would be
granted. Being discretionary in nature, it behooves upon the
appellants to follow up on their motions and ascertain its status,
as the failure to strictly comply with the provisions on
reglementary periods renders the remedy of appeal unavailable.
Further, as a purely statutory right, the appellant must strictly
comply with the requisites laid down by the Rules of Court.
However, where strong considerations of substantial justice
are present, the stringent application of technical rules could
be relaxed in the exercise of equity jurisdiction as in cases
where petitioners showed no intent to delay the final disposition
of the case. Accordingly, in the interest of substantial justice,
the Court holds that Sps. Cayago’s petition for review should
be resolved on the merits, taking into consideration that the
findings of fact and conclusions of law by the RTC were in
complete contrast to those of the MTC.

APPEARANCES OF COUNSEL

Elmer C. Solidon for petitioners.
Cenesio C. Gavan for respondents.
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RESOLUTION
PERLAS-BERNABE, J.:

Before the Court is a petition for review on certiorari' assailing
the Decision® dated April 14, 2011 and the Resolution® dated
September 17, 2012 of the Court of Appeals (CA) in CA-G.R.
S.P. No. 05273, which dismissed the petition for review filed
by herein petitioners-spouses Amador C. Cayago, Jr. and
Ermalinda B. Cayago (Sps. Cayago) for having been belatedly
filed.

The Facts

The instant case stemmed from a complaint* for forcible entry
with preliminary mandatory injunction and damages filed by
herein respondents-spouses Evelito and Soledad Cantara (Sps.
Cantara) against Sps. Cayago on January 17, 2008.

In their complaint, Sps. Cantara alleged that they are the
rightful and legitimate owners and actual possessors of a 1,722-
square meter parcel of agricultural land (riceland) located at
So. Can-awak, Brgy. Surok, Borongan, Eastern Samar (subject
land) covered by Tax Declaration (TD) No. 10520° in the name
of one Asteria Rubico (Asteria).® Sometime in 1993, they
purchased the subject land from Asteria as evidenced by a Deed
of Absolute Sale’ dated November 1993. Asteria, in turn, acquired
it in 1979 from Justina Alegre, daughter of the original owner

I Rollo, pp. 8-17.

2 Id. at 19-22. Penned by Associate Justice Eduardo B. Peralta, Jr. with
Associate Justices Pampio A. Abarintos and Gabriel T. Ingles concurring.

3 Id. at 24-25. Penned by Associate Justice Pampio A. Abarintos with
Associate Justices Gabriel T. Ingles and Zenaida T. Galapate-Laguilles
concurring.

4 CA rollo, pp. 42-46.

5 Id. at 47; including dorsal portion.
6 Id. at 42.

7 Id. at 50.
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Simona Capito, as evidenced by a Sale of Riceland® dated June
11, 1979. Since then, Sps. Cantara have been in actual possession
thereof through their tenants, spouses Pedro Amoyo Segovia
(Pedro) and Leonila Segovia, who have been religiously cultivating
the land, planting palay, and delivering the produce to them.’

However, sometime during the second week of December 2007,
Sps. Cayago, using hired hands and without the knowledge of
Sps. Cantara or their tenants, by means of force, intimidation,
strategy, threats, or stealth, entered the subject land, cleared it
up, and planted palay, effectively depriving the latter and their
tenants of access thereto.!” Hence, Sps. Cantara demanded that
Sps. Cayago vacate and surrender possession of the subject
land, but to no avail, thus, prompting the filing of the present
complaint before the Municipal Trial Court of Borongan, Eastern
Samar (MTC), docketed as Civil Case No. (2008-02)764.!"

In their defense,'? Sps. Cayago claimed to be the real owners
of the subject land and possessors thereof since 1948, as evidenced
by TD No. 68161"* in the name of one Sabina Cayago (Sabina),
as well as Katibayan ng Orihinal na Titulo Blg. (OCT No.) P-
7694 issued on December 28, 2006 in the name of the Heirs
of Amador P. Cayago, Sr., represented by Sabina. Furthermore,
they averred that the deed of sale presented by Sps. Cantara to
prove their ownership over the subject land was not registered,
hence, not binding or valid against them. '

During the preliminary conference on March 31, 2008, the
parties agreed to conduct a relocation survey with Engineer Roel

¥ Id. at 51.

? See id. at 42-43.

10 1d. at 43.

' See id. at 44.

12 See Answer dated February 9, 2008; id. at 54-56.
13 Id. at 57; including dorsal portion.

4 Id. at 58; including dorsal portion.

15 See id. at 55.
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M. Suyot (Engr. Suyot) as the appointed commissioner.'® The
Commissioner’s Report dated May 27, 2008 stated, among others:

Lot 12224, Cad 434-D, a riceland, with OCT No. P-7694 in the
name of Heirs of Amador Cayago represented by Sabina Cayago
with an area of 2,9333 (sic) sq. m. is the lot being claimed by the
defendant Mr. Jun Cayago. The southern portion of lot 12224, Cad
434-D is the portion being claimed by the plaintiff Soledad C. Cantara
with an areca of 1,809 sq. m. (on site arca) with a boundary line in
green color dividing lot 12224, Cad 434-D into two x X X the boundary
owners appearing in the tax declaration of appellees Jun Cayago
are consistent with DENR records contrary to the tax declaration of
appellants. On the other hand, the names of adjoining owners
appearing in the deed of sale between Asteria A. Rubico (vendor)
and Soledad C. Cantara (vendee) is consistent on many parts of the
southern portion of lot 12224, Cad 434-D x x x, that a portion of
this Lot 12224, Cad 434-D southern portion is also being claimed
by the plaintiff Soledad C. Cantara.!”

The MTC Ruling

In a Decision'® dated February 27, 2009, the MTC dismissed
the complaint for lack of merit, finding Sps. Cayago to have
sufficiently proven, by a preponderance of evidence, their
ownership and prior physical possession of the subject land. It
gave credence to OCT No. P-7694, the Tax Declarations, and
the Commissioner’s Report which supported Sps. Cayago’s claim
of ownership over the subject land. It likewise recognized that
Sps. Cayago underwent the tedious government process to be
able to secure OCT No. P-7694 under their name, which required
actual and continuous possession of the subject land.”

Dissatisfied, Sps. Cantara appealed the matter before the
Regional Trial Court of Borongan, Eastern Samar, Branch 1
(RTC), docketed as Civil Case No. 4134.

1 Id. at 23.

"7 1d. at 23-24.

8 Id. at 59-65. Penned by Presiding Judge Nathaniel E. Baldono.
1% See id. at 62-65.
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The RTC Ruling

In a Decision? dated August 14, 2009, the RTC reversed
the MTC’s Decision declaring Sps. Cantara to have the better
right to possess the subject land over Sps. Cayago and,
accordingly, ordered the latter, their agents, and persons acting
in their behalf to surrender its possession and pay the amount
of P500.00 per month as reasonable rent for its use from December
2007 until its actual surrender.?!

The RTC found that Sps. Cantara were able to discharge the
burden of proving prior physical possession of the subject land
of which they were illegally deprived. It gave probative weight
to the notarized Deed of Sale between Sps. Cantara and Asteria
which proves that the former have been occupying the subject
land since 1993, as corroborated by the sworn statements of
the present tenants thereof. On this score, the RTC noted that
Sps. Cayago failed to adduce evidence to discredit the validity
of the said Deed of Sale. Further, it observed that the MTC
overlooked the finding of Engr. Suyot in the Commissioner’s
Report that Sps. Cantara possess the southern portion of Lot
12224 acquired by purchase since 1993.%2

Finally, the RTC pointed out that the MTC erred in giving
consideration and weight to the documentary evidence submitted
by Sps. Cayago, which included OCT No. P-7694 and the Tax
Declarations in support of their claim, the same not having been
formally offered in the proceedings before it.?*

Aggrieved, Sps. Cayago filed a motion for reconsideration?*
on September 14, 2009, which was denied by the RTC in an

20 Jd. at 22-34. Penned by Presiding Judge Elvie P. Lim.
2L Id. at 34.

22 See id. at 30-32.

2 See id. at 33.

24 Dated September 12, 2009. Id. at 37-40.

See id. at 12. Date indicated in the Motion for Reconsideration is
September 12, 2009, but being a Saturday, the said Motion was filed on
September 14, 2009.
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Order?® dated July 6, 2010. Sps. Cayago, through counsel,
received such order of denial on July 15, 2010.?” Pursuant to
Section 1,”® Rule 42 of the Rules of Court, Sps. Cayago had
fifteen (15) days, or until July 30, 2010 within which to file a
petition for review before the CA. On July 29, 2010,%° or a day
before the expiration of the period within which to file said
petition, Sps. Cayago filed a motion for extension of time*
praying for an additional period of fifteen (15) days, or until
August 14, 2010, within which to file their petition for review.

Since August 14, 2010 fell on a Saturday, Sps. Cayago filed
their petition for review?®' with the CA on August 16, 2010.%

The CA Ruling

In a Decision?® dated April 14, 2011, the CA dismissed the
petition outright for having been filed out of time, ruling that
motions for extension to file pleadings are not granted as a matter
of right but in the sound discretion of the court. In this regard,

26 1d. at 36.
27 1d. at 12.

28 Section 1. How appeal taken; time for filing. — x x x The petition
shall be filed and served within fifteen (15) days from notice of the decision
sought to be reviewed or of the denial of petitioner’s motion for new trial
or reconsideration filed in due time after judgment. Upon proper motion
and the payment of the full amount of the docket and other lawful fees and
the deposit for costs before the expiration of the reglementary period, the
Court of Appeals may grant an additional period of fifteen (15) days only
within which to file the petition for review. No further extensions shall
be granted except for the most compelling reason and in no case to exceed
fifteen (15) days.

2 CA rollo, p. 4. July 29, 2010 is the date indicated in the Registry
Receipt of the Motion for Extension of Time to File Petition dated July
27, 2010.

30 1d. at 3-5.
31 Dated August 14, 2010. Id. at 10-20.

32 Registry Receipt indicates date of receipt as August 16, 2010; see
id. at 20. See also rollo, p. 12.

33 Rollo, pp. 19-22.
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it pronounced that lawyers should never presume that their motions
for extension or postponement will be granted.**

Moreover, it found that the petition suffered from the following
infirmities: (1) the notarial certificate on the Verification did
not indicate the province or city where the notary public was
commissioned, the serial number of the commission and its office
address were likewise not indicated, in violation of Section 2
(b) and (c), Rule VIII of the 2004 Rules on Notarial Practice;
and (2) there was no explanation as to why personal filing was
not done.*

Dissatisfied, Sps. Cayago filed a motion for reconsideration,
which was denied in a Resolution’” dated September 27, 2012;
hence, the instant petition.

The Issue Before the Court

The sole issue advanced for the Court’s resolution is whether
or not the CA erred in dismissing the petition for review for
failure of Sps. Cayago to file the same within the reglementary
period.

The Court’s Ruling
The petition is meritorious.

As a general rule, appeals are perfected when it is filed within
the period prescribed under the Rules of Court. Specifically,
Section 1,*® Rule 42 of the Rules of Court provides that appeals

3 See id. at 20-21.

35 See id. at 21.

36 Dated May 15, 2011. CA rollo, pp. 71-75.
37 Rollo, pp. 24-25.

38 Section 1. How appeal taken; time for filing.— A party desiring to
appeal from a decision of the Regional Trial Court rendered in the exercise
of its appellate jurisdiction may file a verified petition for review with the
Court of Appeals, paying at the same time to the clerk of said court the
corresponding docket and other lawful fees, depositing the amount of £500.00
for costs, and furnishing the Regional Trial Court and the adverse party
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to the CA taken from a decision of the RTC rendered in the
exercise of its appellate jurisdiction should be filed and served
within fifteen (15) days, counted from notice of the judgment
appealed from or from the denial of petitioner’s motion for
reconsideration. The original 15-day period to appeal is extendible
for an additional 15 days upon the filing of a proper motion
and the payment of docket fees within the reglementary period
of appeal.*® Failure to successfully comply with the aforementioned
procedure, especially in filing the appeal within the prescribed
period, renders the petition for review dismissible.*

In dismissing Sps. Cayago’s petition for review for being
belatedly filed, the CA held that the mere filing of a motion for
extension to file a petition for review is not enough as Sps.
Cayago are obligated to exercise due diligence to verify from
the Division Clerks of Court of the appellate court the action
on their motion for extension, considering that time may run
out on them, as it did in this case.*' It explained that the
case was raffled to the ponente on August 10, 2010 and the
rollo or case record was forwarded to his office only on January
5,2011. As such, he could not have acted on the motion on or
before July 30, 2010, the last day for filing the petition for
review.*

with a copy of the petition. The petition shall be filed and served within
fifteen (15) days from notice of the decision sought to be reviewed or of
the denial of petitioner’s motion for new trial or reconsideration filed in
due time after judgment. Upon proper motion and the payment of the full
amount of the docket and other lawful fees and the deposit for costs before
the expiration of the reglementary period, the Court of Appeals may grant
an additional period of fifteen (15) days only within which to file the
petition for review. No further extension shall be granted except for the
most compelling reason and in no case to exceed fifteen (15) days.

39 See Section 1, Rule 42 of the Rules of Court. See also Go v. BPI
Finance Corporation, G.R. No. 199354, June 26, 2013, 700 SCRA 125,
130-133.

40 See Republic v. CA, 379 Phil. 92, 97-101 (2000).
41 Rollo, p. 20.

42 See id.
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In the case of Heirs of Amado A. Zaulda v. Zaulda,® the
petitioners therein filed a motion for extension of time to file
their petition for review on August 24, 2010, a day before the
last day to appeal the decision of the RTC. However, the CA
dismissed their appeal, ratiocinating that the ponente’s office
received the motion for extension of time only on January 5,
2011, at which time the period to appeal had long expired. In
giving due course to the petition for review and considering it
to have been timely filed, the Court ruled that it was the height
of injustice for the CA to dismiss a petition just because the
motion for extension reached the ponente’s office beyond the
last date prayed for. It found that the delay cannot be attributed
to petitioners, who were unreasonably deprived of their right
to be heard on the merits and were fatally prejudiced by the
delay in the transmittal of records attributable to the court’s
inept or irresponsible personnel.**

In light of the foregoing, the Court therefore finds that the
CA committed reversible error when it dismissed Sps. Cayago’s
petition on the ground that it was belatedly filed.

It bears stressing that Sps. Cayago’s motion for extension
of time, as well as their petition for review, was physically in
the CA’s possession long before the issuance of its Decision on
April 14, 2011, but for reasons completely beyond their control,
the motion for extension of time to file their petition belatedly
reached the ponente’s office and was therefore not timely acted
upon. As aresult, the same was unceremoniously dismissed on
procedural grounds. As in the Zaulda case, it is a travesty of
justice to dismiss outright a petition for review which complied
with the rules only because of reasons not attributable to the
petitioners — Sps. Cayago in this case — such as delay on the
part of the personnel of the CA in transmitting case records to
their respective ponentes.

Procedural rules were established primarily to provide order
and prevent needless delays for the orderly and speedy discharge

4 G.R. No. 201234, March 17, 2014, 719 SCRA 308.
4 See id. at 318-319.
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of judicial business.* The Court has long declared that the right
to appeal is merely a statutory privilege, subject to the court’s
discretion by virtue of which no party can assume that its motion
for extension would be granted. Being discretionary in nature,
it behooves upon the appellants to follow up on their motions
and ascertain its status,* as the failure to strictly comply with
the provisions on reglementary periods renders the remedy of
appeal unavailable. Further, as a purely statutory right, the
appellant must strictly comply with the requisites laid down by
the Rules of Court.*” However, where strong considerations of
substantial justice are present, the stringent application of
technical rules could be relaxed in the exercise of equity
jurisdiction as in cases where petitioners showed no intent to
delay the final disposition of the case.*

Accordingly, in the interest of substantial justice, the Court
holds that Sps. Cayago’s petition for review should be resolved
on the merits, taking into consideration that the findings of fact
and conclusions of law by the RTC were in complete contrast
to those of the MTC.

WHEREFORE, the petition is GRANTED. The Decision
dated April 14, 2011 and the Resolution dated September 17,
2012 of the Court of Appeals (CA) in CA-G.R. S.P. No. 05273
dismissing petitioners-spouses Amador C. Cayago, Jr. and
Ermalinda Cayago’s petition for review before the CA are hereby
SET ASIDE. Accordingly, the case is REMANDED to the
CA for further proceedings.

SO ORDERED.

Sereno, C.J. (Chairperson), Leonardo-de Castro, Bersamin,
and Perez, JJ., concur.

4 See Mejillano v. Lucillo, 607 Phil. 660, 668-669 (2009).
46 See Videogram Regulatory Board v. CA, 332 Phil. 820, 831 (1996).
47 Mejillano v. Lucillo, supra note 45, at 669.

4 See Heirs of Amada A. Zaulda v. Zaulda, supra note 43, at 320-321;
citation omitted.
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FIRST DIVISION
[G.R. No. 206972. December 2, 2015]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs.
PAMUEL A. MAGNO, accused-appellant.

SYLLABUS

1. CRIMINAL LAW; KIDNAPPING; ELEMENTS; ESTABLISHED.
— The elements of kidnapping under Article 267, paragraph
4 of the Revised Penal Code are: (1) the offender is a private
individual; (2) he kidnaps or detains another, or in any other
manner deprives the latter of his or her liberty; (3) the act of
detention or kidnapping is illegal; and (4) the person kidnapped
or detained is a minor, female or a public officer. The prosecution
has satisfied the constitutionally required proof that the accused-
appellant is a private individual; that accused-appellant took
AAA, ababy, without the knowledge or consent of her parents;
and that AAA was only five-months old at the time of the
kidnapping. In a prosecution for kidnapping, the intent of the
accused to deprive the victim of the latter’s liberty, in any
manner, needs to be established by indubitable proof. And in
this case, the actual taking of the baby without the consent of
her parents is clear proof of appellant’s intent to deprive AAA
of her liberty.

2. ID.; KIDNAPPING WITH RAPE; ACCUSED-APPELLANT
FOUND GUILTY THEREOF; PROPER PENALTY.—
Aside from the testimony of the eyewitness, rape was also proven
by the medical findings on AAA. As attested to by her physician,
the Medico-Legal Report confirmed that AAA suffered injuries
in her vagina. x x x There is no dispute that rape was committed
against AAA considering that her hymen had fresh laceration
and the edges are “sharp, reddened and edematous.” Article
267 of the Revised Penal Code, as amended by Republic Act
(R.A.) No. 7659, states that when the victim is killed or dies
as a consequence of the detention or is raped, or is subjected
to torture or dehumanizing acts, the maximum penalty shall
be imposed. It has been established that appellant committed
kidnapping and on the occasion thereof, he raped AAA. He
is thus found guilty beyond reasonable doubt of the complex
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crime of kidnapping with rape, warranting the penalty of death.
However, in view of R.A. No. 9346 entitled ”An Act Prohibiting
the Imposition of Death Penalty in the Philippines,” the penalty
of death is hereby reduced to reclusion perpetua, without
eligibility for parole.

3. ID.; ID.; CIVIL LIABILITY OF ACCUSED-APPELLANT.—
In accordance with prevailing jurisprudence, the award of civil
indemnity, moral and exemplary damages is modified. AAA
is thus entitled to £100,000.00 as civil indemnity, £100,000.00
as moral damages and £100,000.00 as exemplary damages.
Finally, all damages awarded shall earn interest at the rate of
6% per annum from date of finality of this judgment until
fully paid.

APPEARANCES OF COUNSEL

The Solicitor General for plaintiff-appellee.
Public Attorney’s Office for accused-appellant.

RESOLUTION
PEREZ, J.:

For review is the Decision! promulgated by the Court of
Appeals (CA), affirming the Regional Trial Court’s (RTC)
Decision? in Criminal Case No. 2000-02-160 finding accused-
appellant Pamuel A. Magno guilty of rape.

Accused-appellant was charged with the crime of kidnapping
with rape in an Information which reads:

That on or about the 20" day of February, 2000, in the City of
Tacloban, [Leyte,] Philippines and within the jurisdiction of this
Honorable Court, the above-named accused, being then a private
individual did, then and there, willfully, unlawfully and feloniously

! Rollo, pp. 5-20; Penned by Associate Justice Gabriel T. Ingles with
Associate Justices Pampio A. Abarintos and Eduardo B. Peralta, Jr.
concurring.

2 Records, pp. 117-131; Presided by Judge Crisostomo L. Garrido.
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kidnap, detain and deprive the minor [AAA],> a 5-month old baby
girl, by surreptitiously taking said minor with him without the consent
and against the will of BBB (mother), bringing said minor to unknown
places and whereabouts and did, then and there willfully, unlawfully
and feloniously have carnal knowledge with said [AAA] a 5-month
old baby girl, against her will.*

The arguments of the prosecution at the trial was that on 20
February 2000, BBB left her 5-month old baby, AAA to the
care of her eldest daughter CCC while she went to her mother’s
house to boil water. When BBB came back, AAA has gone
missing. A neighbor informed them that he saw an ice cream
vendor carrying a baby around the time when AAA went missing.

The incident was reported to the police. Meanwhile, a cargo
truck driver narrated that while on his way home, he saw a
man abusing a baby on a bench in Plaza Libertad, Tacloban
City. He noticed that the baby’s private parts were bloodied.
He beckoned four bystanders but when they returned to the plaza,
the man had already fled and left the baby lying on the bench.

The police proceeded to Plaza Libertad and found AAA thereat.
Police Officer 2 Raul De Lima (PO2 Delima) informed BBB of
a possible sighting of AAA in the plaza. He then accompanied
BBB to the plaza. BBB confirmed that the baby lying on the
bench is AAA. She then brought AAA to the hospital.

Acting on a tip, the police proceeded to Barangay 37 in Seawall
Area to apprehend accused-appellant. The cargo truck driver
positively identified accused-appellant as the assailant.

For his part, accused-appellant claimed that he was sleeping
inside the house when the police came, manhandled and arrested

3 Pursuant to Republic Act No. 9262 (Anti-Violence Against Women
and Their Children Act of 2004), and its implementing rules, the real
names of the victim and of the members of her immediate family or household
are withheld, and fictitious initials are used instead to represent them in
order to protect their privacy. See People v. Cabalquinto, G.R. No. 167693,
September 19, 2006, 502 SCRA 419, 422.

4 Records, p. 1.
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him. He denied raping AAA and claimed that he only came to
know the charges against him during arraignment.

On 3 September 2002, the trial court rendered a Decision
finding appellant guilty of the crime charged, thus:

WHEREFORE, premises considered, applying Article 267 and
Article 266-A and 266-B of the Revised Penal Code as amended,
and further amended by R.A. No. 8353, otherwise known as the
Anti-Rape law of 1997, the [c]ourt found accused PAMUEL MAGNO,
GUILTY for the Crime of KIDNAPPING WITH RAPE beyond
reasonable doubt and sentenced to suffer the maximum penalty of
DEATH and to indemnify AAA the sum of FIFTY THOUSAND
[PESOS] (#50,000.00), pay moral damages in the amount of FIFTY
THOUSAND PESOS (£50,000.00) and pay the cost.’

In convicting accused-appellant, the trial court relied heavily
on the testimony of the cargo truck driver who positively identified
accused-appellant as the perpetrator of the crime.

On appeal, the appellate court rendered the assailed decision
affirming with modification accused-appellant’s conviction, to
wit:

WHEREFORE, the appeal is DENIED. The Decision of the
Regional Trial Court (RTC), Eight Judicial Region, Branch 7,
Tacloban City, in Criminal Case No. 2000-02-160 is hereby
AFFIRMED with MODIFICATION. Accused Pamuel A. Magno
is found guilty beyond reasonable doubt of the special complex crime
of kidnapping with rape and is sentenced to suffer the penalty of
reclusion perpetua, without eligibility for parole, and to pay the
offended party AAA, the amounts of £75,000.00 as civil indemnity
ex delicto, P75,000.00 as moral damages, and £30,000.00 as
exemplary damages.®

In a Resolution’ dated 29 July 2013, the Court required the
parties to simultaneously file their respective supplemental briefs.

S Id. at 131.
6 Rollo, p. 20.
7 Id. at 39-40.
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Both parties however manifested that they are adopting their
briefs filed before the CA.?

In his Brief,’ accused-appellant maintains that the prosecution
failed to prove his guilt beyond reasonable doubt. He asserts
that there was no proof that he intended to restrain the victim
of her liberty, which is an element of kidnapping. Moreover,
accused-appellant insists that the eyewitness did not see him
inserting his penis on the victim’s vagina hence carnal knowledge,
as an element of rape, was not established. At most, accused-
appellant concedes, that he may be held liable for rape under the
second paragraph of Article 266-A in relation to Article 266-B.

The issue devolves on whether accused-appellant has been
proven guilty beyond reasonable doubt of rape.

The evidence of the prosecution overwhelmingly establishes
accused-appellant’s guilt beyond reasonable doubt of the special
complex crime of kidnapping with rape.

The testimony of the eyewitness, which was given full faith
and credit by the lower courts, clearly points to accused-appellant
as the perpetrator.

The elements of kidnapping under Article 267, paragraph 4
of the Revised Penal Code are: (1) the offender is a private
individual; (2) he kidnaps or detains another, or in any other
manner deprives the latter of his or her liberty; (3) the act of
detention or kidnapping is illegal; and (4) the person kidnapped
or detained is a minor, female or a public officer.

The prosecution has satisfied the constitutionally required
proof that the accused-appellant is a private individual; that
accused-appellant took AAA, a baby, without the knowledge
or consent of her parents; and that AAA was only five-months
old at the time of the kidnapping.

In a prosecution for kidnapping, the intent of the accused to
deprive the victim of the latter’s liberty, in any manner, needs

8 Id. at 41-45.
% CA rollo, pp. 47-48.
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to be established by indubitable proof.'® And in this case, the
actual taking of the baby without the consent of her parents is
clear proof of appellant’s intent to deprive AAA of her liberty.

Aside from the testimony of the eyewitness, rape was also
proven by the medical findings on AAA. As attested to by her
physician, the Medico-Legal Report confirmed that AAA suffered
injuries in her vagina, thus:

O. Pelvic Exam

Ext. Gen. I* degree perineal laceration
Int: - not examined due to resistance
S/E: - not examined due to resistance
I/E: - not examined due to resistance
Intra-Operative Findings

Pelvic Exam under general anesthesia

External Genitalia — 1* degree perineal laceration (including the
fourchette, vaginal mucosa and skin of
perineum)

Introitus

Hymen: (+) complete circumferential fresh laceration (edges are
sharp, reddened and edematous)

S/E: Admits virginal speculum with ease

Cervix small, hyperemic

(+) 1.5 cm. vaginal mucosal laceration lateral wall, (L)
I/E: Cervix small, firm

U= small

A= small

D- (+) moderate bloody discharge with blood clots
Intervention: Repair of vaginal laceration

X X X X X X X X X

REMARKS:

CONCLUSION: 1. The above described physical injuries are found
in the body of the subject, the age of which is compatible to the
alleged date of infliction. !!

10 people v. Ubongen, 409 Phil. 140, 150 (2001).
1 Records, p. 9.
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X X X X X X X XX

There is no dispute that rape was committed against AAA
considering that her hymen had fresh laceration and the edges
are “sharp, reddened and edematous.”!?

Article 267 of the Revised Penal Code, as amended by Republic
Act (R.A.) No. 7659, states that when the victim is killed or
dies as a consequence of the detention or is raped, or is subjected
to torture or dehumanizing acts, the maximum penalty shall be
imposed.

It has been established that appellant committed kidnapping
and on the occasion thereof, he raped AAA. He is thus found
guilty beyond reasonable doubt of the complex crime of
kidnapping with rape, warranting the penalty of death. However,
in view of R.A. No. 9346 entitled “An Act Prohibiting the
Imposition of Death Penalty in the Philippines,” the penalty of
death is hereby reduced to reclusion perpetua, without eligibility
for parole.

In accordance with prevailing jurisprudence,'® the award of
civil indemnity, moral and exemplary damages is modified. AAA
is thus entitled to £100,000.00 as civil indemnity, £100,000.00
as moral damages and £100,000.00 as exemplary damages.
Finally, all damages awarded shall earn interest at the rate of
6% per annum from date of finality of this judgment until fully
paid.'

WHEREFORE, the 23 February 2012 Decision of the Court
of Appeals finding accused-appellant Pamuel A. Magno guilty
of the complex crime of kidnapping with rape and sentencing

him to suffer the penalty of reclusion perpetua without eligibility
for parole is AFFIRMED with the following MODIFICATIONS:

2 1q.

13 People v. Gambao, G.R. No. 172707, 1 October 2013, 706 SCRA
508, 533.

14 People v. Colantava, G.R. No. 190348, 9 February 2015.
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1. Appellant is ordered to pay the victim AAA £100,000.00
as civil indemnity, £100,000.00 as moral damages, and
£100,000.00 as exemplary damages; and

2. All damages awarded shall earn interest at the rate of
6% per annum from the date of finality of this resolution until
fully paid.

SO ORDERED.

Sereno, C.J. (Chairperson), Leonardo-de Castro, Bersamin,
and Perlas-Bernabe, JJ., concur.

FIRST DIVISION
[G.R. No. 208113. December 2, 2015]

DOLORES DIAZ, petitioner, vs. PEOPLE OF THE
PHILIPPINES and LETICIA S. ARCILLA, respondents.

SYLLABUS

1. CRIMINAL LAW; PENALTY; THE EXTINCTION OF THE
PENAL ACTION DOES NOT CARRY WITH IT THE
EXTINCTION OF THE CIVIL LIABILITY WHERE THE
ACQUITTAL IS BASED ON REASONABLE DOUBT AS
ONLY PREPONDERANCE OF EVIDENCE, OR
GREATER WEIGHT OF THE CREDIBLE EVIDENCE
IS REQUIRED.— [I]t is noteworthy to mention that the
extinction of the penal action does not carry with it the
extinction of the civil liability where the acquittal is based on
reasonable doubt as only preponderance of evidence, or “greater
weight of the credible evidence,” is required. Thus, an
accused acquitted of estafa may still be held civilly liable where
the facts established by the evidence so warrant, as in this
case.
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2. REMEDIAL LAW; EVIDENCE; BURDEN OF PROOF; HE
WHO ALLEGES A FACT HAS THE BURDEN OF PROVING
IT AND A MERE ALLEGATION IS NOT EVIDENCE.—
Petitioner’s claim that she was required to sign two (2) one-
half sheets of paper and a trust receipt in blank during her
transactions with respondent, which she allegedly failed to
retrieve after paying her obligations, is a bare allegation that
cannot be given credence. It is well-settled that “[h]e who alleges
a fact has the burden of proving it and a mere allegation is
not evidence.”

3. ID.; ID.; DISPUTABLE PRESUMPTIONS; THE EFFECT
OF A PRESUMPTION UPON THE BURDEN OF PROOF
IS TO CREATE THE NEED OF PRESENTING EVIDENCE
TO OVERCOME THE PRIMA FACIE CASE CREATED,
THEREBY WHICH, IF NO CONTRARY PROOF IS
OFFERED, WILL PREVAIL.— [T]he CA correctly found
that respondent was able to prove by preponderance of evidence
the fact of the transaction, as well as petitioner’s failure to
remit the proceeds of the sale of the merchandise worth
£32,000.00, or to return the same to respondent in case such
merchandise were not sold. This was established through the
presentation of the acknowledgment receipt dated February
20, 1996, which, as the document’s name connotes, shows
that petitioner acknowledged receipt from respondent of the
listed items with their corresponding values, and assumed the
obligation to return the same on March 20, 1996 if not sold.
In this relation, it should be pointed out that under Section 3
(d), Rule 131 of the Rules of Court, the legal presumption is
that a person takes ordinary care of his concerns. To this, case
law dictates that the natural presumption is that one does not
sign a document without first informing himself of its contents
and consequences. Further, under Section 3 (p) of the same
Rule, it is equally presumed that private transactions have
been fair and regular. This behooves every contracting party
to learn and know the contents of a document before he signs
and delivers it. The effect of a presumption upon the burden
of proof'is to create the need of presenting evidence to overcome
the prima facie case created, thereby which, if no contrary
proof is offered, will prevail. In this case, petitioner failed to
present any evidence to controvert these presumptions. Also,
respondent’s possession of the document pertaining to the
obligation strongly buttresses her claim that the same has not
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been extinguished. Preponderance of evidence only requires
that evidence be greater or more convincing than the opposing
evidence. All things considered, the evidence in this case clearly
preponderates in respondent’s favor.

4. CIVIL LAW; INTERESTS; AWARD OF INTERESTS
MODIFIED FROM TWELVE PERCENT (12 %) PER
ANNUM TO SIX PERCENT (6%) INTEREST PER
ANNUM.— [T]he CA’s ruling on petitioner’s civil liability
is hereby sustained. In line, however, with the amendment
introduced by the Bangko Sentral ng Pilipinas Monetary Board
in BSP-MB Circular No. 799, series of 2013, there is a need
to partially modify the same in that the interest accruing from
the time of the finality of this Decision should be imposed at
the lower rate of six percent (6%) p.a., and not twelve percent
(12%) p.a. as imposed by the CA.

APPEARANCES OF COUNSEL
The Solicitor General for public respondent.
DECISION
PERLAS-BERNABE, J.:

Before the Court is a petition for review on certiorari' assailing
the Decision? dated January 30, 2013 and the Resolution® dated
July 10, 2013 of the Court of Appeals (CA) in CA-G.R. CV
No. 97571, which directed petitioner Dolores Diaz (petitioner)
to pay respondent Leticia S. Arcilla, (respondent) the amount
of £32,000.00, with legal interest at the rate of six percent (6%)
per annum (p.a.) from July 28, 1998 until finality of the decision
and thereafter, interest at the rate of twelve percent (12%) p.a.
on the outstanding balance until full satisfaction.

' Rollo, pp. 10-24.

2 Id. at 37-43. Penned by Associate Justice Franchito N. Diamante with
Associate Justices Celia C. Librea-Leagogo and Melchor Q.C. Sadang
concurring.

3 Id. at 45-46.



VOL. 774, DECEMBER 2, 2015 159

Diaz vs. People, et al.

The Facts

On March 11, 1999, an Information* for estafa was filed
against petitioner before the Regional Trial Court of Manila,
Branch 5 (RTC) for her alleged failure to return or remit the
proceeds from various merchandise valued at £32,000.00 received
by her in trust —i.e., on consignment basis — from respondent.’
During arraignment, petitioner entered a negative plea. Thereafter,
trial on the merits ensued.®

The prosecution anchored its case on the testimony of
respondent who claimed to be a businesswoman engaged in the
business of selling goods/merchandise through agents (one of
whom is petitioner) under the condition that the latter shall turn
over the proceeds or return the unsold items to her a month
after they were entrusted. Respondent averred that on February
20, 1996, she entrusted merchandise consisting of umbrellas
and bath towels worth £35,300.00 to petitioner’ as evidenced
by an acknowledgment receipt® dated February 20, 1996 duly
signed by the latter. However, on March 20, 1996, petitioner
was only able to remit the amount of 3,300.00° and thereafter,
failed to make further remittances and ignored respondent’s
demands to remit the proceeds or return the goods.'

In her defense, petitioner admitted having previous business
dealings with respondent but not as an agent. She clarified that
she was a client who used to buy purchase order cards (POCs)
and gift checks (GCs) from respondent on installment basis and
that, during each deal, she was made to sign a blank sheet of
paper prior to the issuance of POCs and GCs. She further claimed

4 Records, pp. 1-2.

5 Rollo, p. 33.
®I1d. at 13.
7 Id. at 38.

8 Records, p. 92.
°1Id.
10 See demand letter dated July 28, 1998; id. at 93.
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that their last transaction was conducted in 1995, which had
long been settled. However, she denied having received
£32,000.00 worth of merchandise from respondent on February
20, 1996."

The RTC Ruling

In a Decision'? dated June 29, 2011, the RTC acquitted
petitioner of the charge of estafa but held her civilly liable to
pay respondent the amount of £32,000.00, with interest from
the filing of the Information on March 11, 1999 until fully paid,
and to pay the costs.

The RTC found that the prosecution failed to establish any
intent on the part of the petitioner to defraud respondent and,
thus, could not be held criminally liable.!* However, it adjudged
petitioner civilly liable “having admitted that she received the
[GCs] in the amount of £32,000.00.” In this relation, it further
considered the relationship of respondent and petitioner as in
the nature of a principal-agent which renders the agent civilly
liable only for damages which the principal may suffer due to
the non-performance of his duty under the agency.!*

With the foregoing pronouncement, petitioner elevated the
civil aspect of the case before the CA on appeal, docketed as
CA-G.R. CV No. 97571.

The CA Ruling

In a Decision!’® dated January 30, 2013, the CA upheld
petitioner’s civil liability.

It ruled that respondent was able to establish by preponderance
of evidence her transaction with petitioner, as well as the latter’s
failure to remit the proceeds of the sale of the merchandise worth

" Rollo, p. 39.

12 Id. at 31-35. Penned by Acting Judge Amor A. Reyes.
B Id. at 34.

4 1d. at 35.

15 Id. at 37-43.
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£32,000.00, or to return the same to respondent in case the
items were not sold, the fact of which having been substantiated
by the acknowledgment receipt dated February 20, 1996.'° To
this, the CA rejected petitioner’s attempt to discredit the said
receipt which she denied executing on the ground that she was
only made to sign blank documents, finding that even if petitioner
was indeed made to sign such blank documents, such was merely
a safety precaution employed by respondent in the event the
former reneges on her obligation.!”

However, the CA modified the award of interests by reckoning
the same from the time of extrajudicial demand on July 28,
1998."% Accordingly, it directed petitioner to pay respondent
the amount of £32,000.00 with legal interest at the rate of 6%
p.a. from July 28, 1998 until finality of the decision and thereafter,
at the rate of 12% p.a. on the outstanding balance until full
satisfaction.

Dissatisfied, petitioner filed a motion for reconsideration®®
which was denied in a Resolution? dated July 10, 2013; hence,
this petition.

The Issue Before the Court

The essential issue for the Court’s resolution is whether or
not the CA committed reversible error in finding petitioner civilly
liable to respondent.

The Court’s Ruling
The petition lacks merit.

At the outset, it is noteworthy to mention that the extinction
of the penal action does not carry with it the extinction of the
civil liability where the acquittal is based on reasonable doubt

16 Id. at 40-41.

17 1d. at 40-41.

18 1d. at 42.

9 CA rollo, pp. 45-49.
20 Rollo, pp. 45-46.
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as only preponderance of evidence, or “greater weight of the
credible evidence,” is required.?! Thus, an accused acquitted of
estafa may still be held civilly liable where the facts established
by the evidence so warrant,?? as in this case.

In upholding the civil liability of petitioner, the CA did not
dwell into the purported admission of petitioner anent her receipt
of GCs in the amount of £32,000.00 as found by the RTC.
Instead, the CA hinged its ruling? on the acknowledgment receipt?
dated February 20, 1996, the documentary evidence that
respondent had duly identified® and formally offered? in the
course of these proceedings.

For her part, petitioner denied having entered into the subject
transaction with respondent, claiming that she: (@) had not
transacted with respondent as to other goods, except GCs?*” and
POCs;?® (b) was made to sign two (2) one-half sheets of paper
and a trust receipt in blank prior to the issuance of the GCs and
POCs,? and (¢) was not able to retrieve the same after paying
her obligation to respondent.*’

The Court agrees with the CA.

Petitioner’s claim that she was required to sign two (2) one-
half sheets of paper and a trust receipt in blank®' during her

2 Lim v. Mindanao Wines & Liquor Galleria, G.R. No. 175851, July
4, 2012, 675 SCRA 628, 639-640.

22 Tabaniag v. People, 607 Phil. 429, 445 (2009).

2 Rollo, pp. 40-41.

24 Records, p- 92.

25 Transcript of Stenographic Notes (TSN), July 18, 2000, pp. 7-8.
2 1d. at 7.

27 TSN, April 29, 2002, pp. 9 and 12.

B Id. at 4.

2 Id. at 3-4.

30 TSN, June 17, 2002, p. 12.

3UTSN, April 29, 2002, p. 4.
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transactions with respondent, which she allegedly failed to retrieve
after paying her obligations,*? is a bare allegation that cannot
be given credence. It is well-settled that “[h]e who alleges a
fact has the burden of proving it and a mere allegation is not
evidence.”*

On the contrary, the CA correctly found that respondent was
able to prove by preponderance of evidence the fact of the
transaction, as well as petitioner’s failure to remit the proceeds
of the sale of the merchandise worth £32,000.00, or to return
the same to respondent in case such merchandise were not sold.
This was established through the presentation of the
acknowledgment receipt®* dated February 20, 1996, which, as
the document’s name connotes, shows that petitioner
acknowledged receipt from respondent of the listed items with
their corresponding values, and assumed the obligation to return
the same on March 20, 1996 if not sold.*

In this relation, it should be pointed out that under Section
3 (d), Rule 131 of the Rules of Court, the legal presumption is
that a person takes ordinary care of his concerns. To this, case
law dictates that the natural presumption is that one does not
sign a document without first informing himself of its contents
and consequences.*® Further, under Section 3 (p) of the same
Rule, it is equally presumed that private transactions have been
fair and regular.’” This behooves every contracting party to
learn and know the contents of a document before he signs and
delivers it.’® The effect of a presumption upon the burden of
proof'is to create the need of presenting evidence to overcome
the prima facie case created, thereby which, if no contrary proof

32 TSN, June 17, 2002, p. 12.

3 Luxuria Homes, Inc. v. CA, 361 Phil. 989, 1000 (1999).

34 Records, p. 92.

3 1d.

3% Allied Banking Corp. v. CA, 527 Phil. 46, 56-57 (2006).

3 1d.

38 Olbes v. China Banking Corporation, 519 Phil. 315, 322 (2006).
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is offered, will prevail.* In this case, petitioner failed to present
any evidence to controvert these presumptions. Also, respondent’s
possession of the document pertaining to the obligation strongly
buttresses her claim that the same has not been extinguished.*
Preponderance of evidence only requires that evidence be greater
or more convincing than the opposing evidence.*' All things
considered, the evidence in this case clearly preponderates in
respondent’s favor.

In fine, the CA’s ruling on petitioner’s civil liability is hereby
sustained. In line, however, with the amendment introduced by
the Bangko Sentral ng Pilipinas Monetary Board in BSP-MB
Circular No. 799,% series of 2013, there is a need to partially
modify the same in that the interest accruing from the time of
the finality of this Decision should be imposed at the lower rate
of six percent (6%) p.a., and not twelve percent (12%) p.a. as
imposed by the CA.

WHEREFORE, the petition is DENIED. The Decision dated
January 30, 2013 and the Resolution dated July 10, 2013 of
the Court of Appeals in CA-G.R. CV No. 97571 are hereby
AFFIRMED with MODIFICATION, directing petitioner
Dolores Diaz to pay respondent Leticia S. Arcilla the amount
of £32,000.00 with legal interest at the rate of six percent (6%)
per annum from July 28, 1998 until full payment.

SO ORDERED.

Sereno, C.J. (Chairperson), Leonardo-de Castro, Bersamin,
and Perez, JJ., concur.

3 Lastrilla v. Granda, 516 Phil. 667, 686 (2006).
40 See Bank of the Phil. Islands v. Sps. Royeca, 581 Phil. 188, 197 (2008).
4 Duarte v. Duran, 673 Phil. 241, 243 (2011).

42 Rate of interest in the absence of stipulation; dated June 21, 2013.
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THIRD DIVISION
[G.R. No. 209689. December 2, 2015]

MARISSA B. QUIRANTE, petitioner, vs. OROPORT
CARGO HANDLING SERVICES, INC., ET AL.,
respondents.

SYLLABUS

1. LABOR AND SOCIAL LEGISLATION; LABOR RELATIONS;
APPEAL; APPEAL TO THE NLRC FROM A JUDGMENT
OF A LABOR ARBITER WHICH INVOLVES A
MONETARY AWARD NOT PERFECTED WHERE THE
EMPLOYER SUBMITTED BEFORE THE NLRC A
BANK CERTIFICATION, INSTEAD OF POSTING A
CASH OR SURETY BOND, AS THE FILING OF
THE BOND IS NOT ONLY MANDATORY BUT ALSO A
JURISDICTIONAL REQUIREMENT THAT MUST BE
COMPLIED WITH IN ORDER TO CONFER
JURISDICTION UPON THE NLRC.— In Mindanao Times
Corporation v. Confesor, the employer, instead of posting a
cash or surety bond, submitted to the NLRC a Deed of
Assignment and a passbook. The Court is emphatic in its
ruling that the employer’s appeal was not perfected, hence,
rendering the LA’s decision final and executory, viz: Article
223 of the Labor Code provides that an appeal by the employer
to the NLRC from a judgment of a labor arbiter which involves
a monetary award may be perfected only upon the posting of
a cash or surety bond issued by a reputable bonding company
duly accredited by the NLRC, in an amount equivalent to the
monetary award in the judgment appealed from. x x x. Clearly,
an appeal from a judgment as that involved in the present
case is perfected “only” upon the posting of a cash or surety
bond. Accessories Specialist, Inc. v. Alabanza enlightens: The
posting of a bond is indispensable to the perfection of an
appeal in cases involving monetary awards from the decision
of the LA. xxx. The word “only” makes it perfectly plain
that the lawmakers intended the posting of a cash or surety
bond by the employer to be the essential and exclusive means
by which an employer’s appeal may be perfected. x x x.
The filing of the bond is not only mandatory but also a
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jurisdictional requirement that must be complied with
in order to confer jurisdiction upon the NLRC. Non-
compliance therewith renders the decision of the LA final
and executory. x x x. Prescinding from the above, OROPORT’s
submission before the NLRC of a Bank Certification, in lieu
of posting a cash or surety bond, cannot be considered as
substantial compliance with Article 223 of the Labor Code.
The filing of the appeal bond is a jurisdictional requirement
and the rules thereon mandate no less than a strict construction.
For failure to properly post a bond, OROPORT’s appeal was
not perfected.

2. ID.; ID.; ID.; LABOR TRIBUNALS ARE NOT PRECLUDED
FROM RECEIVING EVIDENCE SUBMITTED ON
APPEAL AS TECHNICAL RULES ARE NOT BINDING
IN CASES SUBMITTED BEFORE THEM, BUT ANY
DELAY IN THE SUBMISSION OF EVIDENCE SHOULD
BE ADEQUATELY EXPLAINED, AS FAILURE TO
AMPLY EXPLAIN THE REASON FOR THE DELAY
CASTS DOUBT UPON THE CREDIBILITY OF THE
EVIDENCE OFFERED.— Anent the submission of evidence
for the first time during appeal, Misamis Oriental Il Electric
Service Cooperative (MORESCO II) v. Cagalawan instructs:
Labor tribunals, such as the NLRC, are not precluded from
receiving evidence submitted on appeal as technical rules are
not binding in cases submitted before them. However, any
delay in the submission of evidence should be adequately
explained and should adequately prove the allegations sought
to be proven. In the present case, MORESCO II did not cite
any reason why it had failed to file its position paper or present
its cause before the Labor Arbiter despite sufficient notice and
time given to do so. X x X To our mind, however, the belated
submission of the said letter-request without any valid
explanation casts doubt on its credibility, specially so when
the same is not a newly discovered evidence. x x x In the
instant petition, LA Magbanua resolved Quirante’s complaint
on the basis of the evidence the latter submitted because the
respondents failed to file their respective position papers despite
the lapse of seven months from the conduct of the final mediation
conference. The respondents did not amply explain the reason
for their delay. Hence, doubt is cast upon the credibility of
the evidence offered.
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3. ID.; LABOR RELATIONS; TERMINATION OF
EMPLOYMENT; PENALTY OF SUSPENSION IMPOSED
INSTEAD OF DISMISSAL FROM SERVICES AS THE
FORMER IS SUFFICIENT AND MORE COMMENSURATE
TO THE GRAVITY OF THE EMPLOYEE’S OFFENSE.—
[Flrom the allegations and evidence submitted by the parties,
it can be inferred that Quirante was not actually faultless. She
took two trays of eggs without following the standard procedure
laid down regarding claims and disposition of damaged goods.
However, what the standard procedure exactly is and what
the proper penalty should be for its breach were not clearly
established. The respondents made no explicit references to
the employees’ handbook or code of conduct, if they exist at
all. There was no adequate proof that the breach committed
by Quirante merits her dismissal from service, especially if
the transgression was made without wrongful intent. Quirante
deserves to be penalized, but dismissal is just too harsh. The
Court finds that a suspension for one month would have been
sufficient and more commensurate to the gravity of Quirante’s
offense.

4. ID.; ID.; ID.; AN ILLEGALLY DISMISSED EMPLOYEE
IS ENTITLED TO REINSTATEMENT WITHOUT
BACKWAGES WHEN THE DISMISSAL OF THE
EMPLOYEE WOULD BE TOO HARSH OF A PENALTY
AND THE EMPLOYER WAS IN GOOD FAITH IN
TERMINATING THE EMPLOYEE.— [A]s Quirante indeed
had an infraction, albeit not properly punishable with dismissal
from service, bad faith cannot be attributed to the respondents
when they acted to protect the interest of OROPORT from
what appeared to be dishonest conduct. Thus, LA Magbanua’s
award of moral damages and full backwages should be deleted
in view of the Court’s pronouncement in Pionilla, viz: As a
general rule, an illegally dismissed employee is entitled to
reinstatement (or separation pay, if reinstatement is not viable)
and payment of full backwages. In certain cases, however,
the Court has carved out an exception to the foregoing rule
and thereby ordered the reinstatement of the employee without
backwages on account of the following: (a) the fact that
dismissal of the employee would be too harsh of a penalty:
and (b) that the employer was in good faith in terminating
the employee.
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5. ID.; ID.; ID.; SEPARATION PAY SHALL BE AWARDED,
IN LIEU OF REINSTATEMENT, WHERE THE PASSAGE
OF A LONG PERIOD OF TIME RENDERED
REINSTATEMENT INFEASIBLE, IMPRACTICABLE
AND HARDLY IN THE BEST INTEREST OF THE
PARTIES.— Quirante was dismissed in 2007. LA Magbanua
ordered her reinstatement. However, due to the passage of a
long period of time rendering reinstatement infeasible,
“impracticable and hardly in the best interest of the parties,”
the Court now finds the propriety of awarding separation pay
instead. Separation pay is equivalent to at least one month
pay, or one month pay for every year of service, whichever is
higher (with a fraction of at least six months being considered
as one whole year), computed from the time of employment or
engagement up to the finality of the decision.

6. ID.; ID.; ID.; INTEREST OF SIX PERCENT (6%) PER
ANNUM IMPOSED ON THE MONETARY AWARD.—
[LTA Magbanua failed to impose an interest on the monetary
award at the rate of six percent (6%) per annum from the date
of finality of this decision until full payment in accordance
with Nacar v. Gallery Frames.

7. ID.; ID.; ID.; AN EMPLOYEE IS ENTITLED TO THE
PAYMENT OF ATTORNEY’S FEES EQUIVALENT TO
TEN PERCENT (10%) OF THE MONETARY AWARD
WHERE HE OR SHE IS FORCED TO LITIGATE IN
ORDER TO SEEK REDRESS OF HIS OR HER
GRIEVANCES.— The Court, however, finds LA Magbanua’s
award of attorney’s fees as proper. In labor cases, when an
employee is forced to litigate in order to seek redress of his or
her grievances, entitlement to the payment of attorney’s fees
equivalent to ten percent (10%) of the monetary award is
justified.

APPEARANCES OF COUNSEL

Seno Mendoza & Associates for petitioner.
Kho Roa and Partners for respondents.
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DECISION
REYES, J.:

Before the Court is the Petition for Review on Certiorari' filed
by Marissa B. Quirante (Quirante) to assail the Decision? rendered
on March 14, 2013 and Resolution® issued on September 30, 2013
by the Court of Appeals (CA) in CA-G.R. SP No. 03109-MIN.
The CA affirmed the Resolution* dated December 24, 2008 of
the National Labor Relations Commission’s (NLRC) Fifth Division,
which declared that Quirante was validly dismissed from
employment by Oroport Cargo Handling Services, Inc.
(OROPORT). Felicisimo C. Caiiete, Jr. (Cafiete) and Venus S.
Cabaraban (Cabaraban) are OROPORT’s Human Resources
Division Head and Superintendent, respectively (the three are to
be referred collectively as the respondents). The CA and NLRC
rulings reversed the Decision’® dated October 17,2007 of Executive
Labor Arbiter Noel Augusto S. Magbanua (LA Magbanua), who
found Quirante’s termination from service as illegal and directed
payment of full backwages, moral damages and attorney’s fees.

Antecedents

Quirante was employed by Gold City Integrated Port Services,
Inc. (INPORT) from 1984 to 1996. From 1997 to 1999, she
worked for Continental Arrastre and Stevedoring Company
(CASCO). In March of 1999, INPORT and CASCO merged to
form OROPORT. Thenceforth, Quirante served as a Claims
Staff of OROPORT, with a monthly salary of £9,775.33.°

' Rollo, pp. 10-26.

2 Penned by Associate Justice Marie Christine Azcarraga-Jacob with
Associate Justices Romulo V. Borja and Ma. Luisa C. Quijano-Padilla
concurring; id. at 28-40.

3 Id. at 42-43.

“ Penned by Presiding Commissioner Salic B. Dumarpa with Commissioners
Proculo T. Sarmen and Dominador Medroso, Jr. concurring, id. at 246-253.

S 1d. at 123-126.
% Id. at 123-124.
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Quirante’s employment with OROPORT was essentially
uneventful. However, on November 5, 2006, a carton, which
contained eight trays of eggs, was mishandled. Three trays of
eggs were totally damaged, while the remaining five were rejected
by the shipper.’

Arthur Sabellina (Sabellina), a truck helper, acknowledged
liability for the damage and authorized the deduction from his
salaries of the amount corresponding to the value of the eggs.®
Sabellina likewise wrote a letter addressed to Rico T. Evasco,
Jr. (Evasco), Senior Finance Officer of OROPORT, requesting
for the release of the eggs.’

According to Evasco, Sabellina filed a complaint alleging
that despite repeated requests which he made on November 6,
2006, the Claims Section personnel did not release to him the
five undamaged trays of eggs. On November 7, 2006, Quirante
disposed the five trays of eggs even when she had no information
about who was responsible for the damage and without Evasco’s
approval, in violation of the standard procedure in handling
claims. Quirante got two trays and paid £60.00 therefor. In-
bound Cargo Supervisor Jaime Hynson (Hynson) also took two
trays and paid £60.00. Billing Clerk Yolanda Countian obtained
a tray for £30.00.1°

On November 27, 2006, Administrative Memo No. 137-2006,
signed by Cabaraban and Cafiete, was issued against Quirante.
Quirante was directed to show cause in writing within 24 hours
from the memo’s receipt why she should not be dismissed for
serious misconduct in disposing without authority property under
her custody and unjustifiably withholding collections related
thereto.!!

7 Id. at 247; please also see Finance Memo No. 06-11-58 dated November
13, 2006, id. at 110-111.

8 Please see Statement of Acceptance of Liability, id. at 109.
% Id. at 108.
10 1d. at 110.
'"'1d. at 112.
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In Quirante’s answer to the memo, she narrated having initially
seen the subject five trays of eggs on top of a table at the Open
Transit Shed in the afternoon of November 6, 2006. Some of
the eggs were cracked and red ants feasted on them. She admitted
taking two trays of eggs. She, however, claimed that the five
undamaged trays of eggs were never formally endorsed or turned
over to the Claims Section, but were sent to her office by Hynson.
Besides, the trays of eggs were perishable items and Hynson
merely intended to save them from becoming useless so as to
lessen the amount for which the employee responsible for the
damage would be liable.!?

Administrative Memo No. 138-2006"% dated December 4, 2006,
directed Quirante to appear before the Administrative
Investigation Board (AIB) to answer the charges against her of
serious misconduct allegedly committed through unauthorized
disposal of property and withholding collections related thereto.
During the proceedings before the AIB, Quirante was assisted
by two officers of the Phase Il Port Workers Union — Associated
Labor Unions (Union).'*

On January 12, 2007, the AIB recommended to OROPORT’s
President the dismissal of Quirante from service for serious
misconduct. The AIB found inconsistent Quirante’s claim that
she had no custody over the five trays of eggs, which were in
fact brought to her office. Quirante failed to justify her acceptance
without proper documentation and disposal without approval
from her immediate supervisor, of the trays of eggs in violation
of standard procedures. The AIB, however, found that Quirante
did not withhold any collections.'’

On the same day, OROPORT’s President adopted the AIB’s
recommendation. Quirante was formally notified of her
termination from employment, effective January 15, 2007, on

12 7d. at 113-115.

1 1d. at 116.

" 1d. at 117.

15 please see Administrative Memo No. 2007-007; id. at 118-120.
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grounds of (a) “implied transgression of established policy
and definite rule of action regarding the processing standard
in handling claims;” and (b) “unauthorized disposal of property
entrusted to [OROPORT] under its custody without justifiable
reason and/or approval by [an] immediate superior.”'®

The Proceedings Before the LA

On January 22, 2007, Quirante filed before the NLRC a
complaint for illegal dismissal with prayer for reinstatement
and payment of full backwages, damages and attorney’s fees.!”
Quirante alleged that the infractions ascribed to her were mere
excuses to justify her dismissal from service. OROPORT
magnified the incident because Quirante was a stockholder
belonging to the minority block and an active Union officer as
well.'

The respondents jointly filed a Position Paper'® dated November
9,2007. However, earlier, on October 17,2007, LA Magbanua
had already resolved Quirante’s complaint through a Decision,
the dispositive portion of which reads as follows:

WHEREFORE, premises considered, judgment is hereby rendered
declaring the dismissal of [Quirante] as illegal; ordering [OROPORT]
to immediately reinstate [Quirante] within ten (10) days from receipt
of this decision; further ordering [OROPORT] to pay [Quirante]
full back wages inclusive of other benefits in the amount of £97,941.28,
moral damages in the amount of £50,000.00 and ten (10%) percent
attorney’s fees in the amount of P14,794.12, a total sum of
P162,735.40.

SO ORDERED.?

LA Magbanua stated that the respondents failed to submit
their respective position papers despite the lapse of seven months.

10 please see Administrative Memo No. 2007-008; id. at 121.

7 1d. at 86-87.

18 Please see Position Paper for Complainant; id. at 88-95, at 89-90.
19 1d. at 98-107.

20 1d. at 125-126.
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Hence, he resolved the complaint solely on the basis of evidence
submitted by Quirante.

The Proceedings Before the NLRC

The respondents filed an appeal®! before the NLRC. They
contended that Quirante was guilty of serious misconduct and
due process was observed in terminating her from employment.
They also claimed that LA Magbanua rendered a mere perfunctory
decision, without reviewing and analyzing the available evidence.
They likewise insisted that the NLRC is not precluded from
receiving evidence offered for the first time during appeal.
However, the respondents, in lieu of a cash or surety bond,
submitted before the NLRC a Bank Certification? issued by
the Metropolitan Bank and Trust Company (Metrobank) stating
that OROPORT has a cash deposit of £97,941.28 in a regular
savings account. The said deposit would be held by Metrobank
pending the final disposition of Quirante’s complaint before
the NLRC.

Quirante did not file an answer or a comment to the
respondents’ appeal.?

On December 24, 2008, the NLRC’s Fifth Division issued
a Resolution reversing LA Magbanua’s decision and dismissing
Quirante’s complaint citing the following as grounds:

We take judicial notice, as moved by [the respondents], of the
fact that [OROPORT] is a duly licensed cargo handling contractor
operating at the Port of Cagayan de Oro City, offering its services
to the public. Asitis duly licensed by the Philippine Ports Authority
(PPA), a government instrumentality, then OROPORT may be properly
classified as a public utility and not just an ordinary business entity.
As such[,] it is akin to a common carrier which has to exercise
extraordinary diligence in the handling and safekeeping of the goods
which come into its custody.

2l pPlease see Memorandum on Appeal; id at 127-140.
2 Id. at 141.
2 Id. at 246.
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We, therefore, rule that the investigation proceedings conducted
by [the respondents] with respect to [Quirante] and which led to
her dismissal is thus part of [OROPORT’s] mandated duty under
the law to observe extraordinary diligence in the vigilance over the
goods which is inherent from the nature of its business and for reasons
of public policy.

X X X X XX X X X

While the law imposes many obligations on the employer, such
as providing just compensation to workers, observance of procedural
requirements of notice and hearing in the termination of employment,
it also recognizes the right of the employer to expect from its workers
not only good performance, adequate work and diligence, but also
good conduct and loyalty. The employer may not be compelled to
continue to employ such persons whose continuance in the service
will patently be inimical to his interests. The law protecting the
rights of the laborer authorizes neither oppression nor self-destruction
of the employer.

X XX X X X X XX

[Quirante’s] claims that management has all the reasons not to
like her and that her dismissal is arbitrary and whimsical are not
supported by the records of the case and remains to be disputed as
the [respondents] categorically denied the same. x x X.

x X X [T]he dismissal of [Quirante] is for a just cause (dishonesty)
which was committed when she disposed the damaged cargo (one
carton hatching eggs) without the approval of her division head on
November 7, 2006. As absolute honesty is required in the handling
of goods accepted from the public by a cargo handling contractor
like OROPORT, we find furthermore that the amount involved is
not an issue but whether the act was actually committed or not.**

Quirante filed a Motion for Reconsideration® before the NLRC
alleging that the NLRC had no jurisdiction to give due course
to the respondents’ appeal as no cash or surety bond was posted

24 Id. at 251-253.
2 Id. at 156-161.
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in violation of the requirement under paragraph 2, Article 2232
of the Labor Code. The NLRC denied Quirante’s motion through
the Resolution issued on February 27, 2009.

The Proceedings Before the CA

Quirante thereafter filed before the CA a Petition for
Certiorari*’ essentially anchored on the issues of (1) OROPORT’s
failure to post a cash or surety bond when it filed its appeal
before the NLRC, and (2) the arbitrariness on the part of
OROPORT in dismissing her from service.

On March 14, 2013, the CA rendered the herein assailed
Decision denying Quirante’s petition. The CA ratiocinated that:

[TThe Supreme Court articulated, in no uncertain terms, that labor
tribunals, such as the NLRC, are not precluded from receiving evidence
submitted on appeal as technical rules are not binding in cases
submitted before them.

X XX X XX X XX

x X X [TThe NLRC therefore did not gravely abuse its discretion
when it admitted and considered OROPORT’s evidence on appeal,
as the former is [not] bound by the technical rules on evidence and
may validly admit them, aside from the fact that [Quirante] herself
failed to file any pleading in order to refute the allegations and
evidence presented by OROPORT.

X XX X X X X XX

Did [Quirante’s] act of failing to properly account for
and document the damaged eggs in line with the standard
procedure set forth by OROPORT, and her consequent
appropriation of the same, constitute serious misconduct to
warrant her dismissal from service?

26 In case of a judgment involving a monetary award, an appeal by the
employer may be perfected only upon the posting of a cash or surety bond
issued by a reputable bonding company duly accredited by the Commission
in the amount equivalent to the monetary award in the judgment appealed
from.

27 Rollo, pp. 50-76.
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X X X X X X X XX

x x X [T]he records disclose that the investigation of [Quirante]
was instigated by a complaint filed by [Sabellina] x x x as the latter
wanted to acquire the damaged eggs for liquidation in order to offset
the corresponding deduction in his payroll for the value of the goods
he negligently handled.

X X X X XX X X X

X X X [Quirante’s] deviation from the standard procedure for the
documentation and disposition of damaged cargo, and her consequent
act of arbitrarily appropriating the damaged eggs, and dolling them
out to others the remaining to her co-employees for them to take
home, despite the obvious criminal implications, constituted serious
misconduct on her part.

In fact, a perusal of the records reveals that [Quirante] herself
even casually admitted to bringing home the damaged eggs, and
even sanctioned her co-employees’ similar act.

[Quirante] therefore committed two serious offenses, first for
failing to follow the standard procedure for the documentation
and disposition of damaged goods in line with her task as claims
officer, and second, for appropriating the eggs, and allowing her
co-employees to do the same, without the knowledge and consent
of her superiors.

This Court cannot countenance the contentions of [Quirante] that
her dismissal form OROPORT was deeply rooted in her participation
of labor union activities, as the records are bereft of any evidence
to support these allegations. Neither can [Quirante] advance the
argument that the damaged eggs were never officially endorsed to
her office, as the bottom line remains that she admitted to being in
possession of the same, took home 2 trays with her, and even
sanctioned her co-employees’ similar act. The fact that the damaged
eggs were not officially endorsed to her office neither absolved her
from failing to document the same, no[r] justified her act of
appropriation.?® (Citations omitted)

The CA denied Quirante’s motion for reconsideration through
the Resolution issued on September 30, 2013.

2 1d. at 36-39.
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Issues

Aggrieved, Quirante is now before the Court raising the issues
of whether or not:

(1) the NLRC erred in (a) giving due course to the respondents’
appeal despite the latter’s failure to post a bond, and (b) admitting
evidence not presented before LA Magbanua; and

(2) thealleged mishandling of trays of cracked eggs constitutes
just cause to dismiss an employee, who happened to be an
active union officer with a long and spotless service record.?

In support of the instant petition, Quirante invokes Article
223 of the Labor Code, which clearly states that an appeal by
the employer may only be perfected upon the posting of a cash
or surety bond in the amount equivalent to the award in the
judgment appealed from. The respondents failed to comply with
the bond requirement, hence, it was jurisdictional error for the
CA to give due course to an unperfected appeal.’® Quirante
also cites Filipinas Systems, Inc. v. NLRC?®' to emphasize that
the practice of offering evidence for the first time during appeal
before the NLRC should not be tolerated as it smacks of unfairness
and runs counter to the principle of speedy administration of
justice.*? Quirante further claims that the alleged mishandling
of the trays of eggs was an isolated blemish in her otherwise
immaculate service record. Hence, the penalty of dismissal is
too harsh especially since the acts ascribed to her were not
performed with any wrongful intent.**

In their Comment,** the respondents contend that the Bank
Certification which they submitted before the NLRC substantially

2 Id. at 10.

30 1d. at 18-19.

31 463 Phil. 813 (2003).
32 Rollo, p. 18.

3 Id. at 20-21.

34 Id. at 258-270.
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complied with the appeal bond requirement under Article 223
of the Labor Code.* Moreover, Quirante’s argument that
dismissal is too harsh a penalty for her infraction was initially
presented before the CA. Her change of theory violates due
process.*® Further, bad faith cannot be attributed to the
respondents in dismissing Quirante.’” Citing Integrated
Microelectronics, Inc. v. Pionilla,*® the respondents point out
that as an exception to the general rule, employees can be
reinstated sans an award of backwages in cases where the
dismissal would be too harsh a penalty and the employer was
not motivated by bad faith in ordering the dismissal.*® Anent
the substantial issue of the alleged illegality of the dismissal,
the respondents reiterate that as found in the proceedings below,
Quirante took two trays of eggs. Regardless of their actual
monetary value, Quirante committed a dishonest act, which
justified her dismissal from service.*

Ruling of the Court
There is merit in the instant petition.

There was no compliance with
the appeal bond requirement.

In Mindanao Times Corporation v. Confesor,*' the employer,
instead of posting a cash or surety bond, submitted to the NLRC
a Deed of Assignment and a passbook. The Court is emphatic
in its ruling that the employer’s appeal was not perfected, hence,
rendering the LA’s decision final and executory, viz:

Article 223 of the Labor Code provides that an appeal by the
employer to the NLRC from a judgment of a labor arbiter which

35 Id. at 265.

36 Id. at 266-267.

3T 1d. at 267.

3% G.R. No. 200222, August 28, 2013, 704 SCRA 362.
3% Rollo, pp. 267-268.

40 1d. at 265-266.

41 625 Phil. 589 (2010).
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involves a monetary award may be perfected only upon the posting
of a cash or surety bond issued by a reputable bonding company
duly accredited by the NLRC, in an amount equivalent to the monetary
award in the judgment appealed from. x x x

X XX X X X X XX

Further, Sec. 6 of the [New Rules of Procedure of the NLRC]
provides:

SECTION 6. BOND. In case the decision of the Labor
Arbiter or the Regional Director involves a monetary award,
an appeal by the employer may be perfected only upon the
posting of a cash or surety bond. The appeal bond shall
either be in cash or surety in an amount equivalent to the
monetary award, exclusive of damages and attorney[’[s fees.

X XX X X X X XX

No motion to reduce bond shall be entertained except on
meritorious grounds and upon the posting of a bond in a
reasonable amount in relation to the monetary award.

The filing of the motion to reduce bond without compliance
with the requisites in the preceding paragraph shall not stop
the running of the period to perfect an appeal. x x x

Clearly, an appeal from a judgment as that involved in the present
case is perfected “only” upon the posting of a cash or surety bond.
Accessories Specialist, Inc. v. Alabanza enlightens:

The posting of a bond is indispensable to the perfection
of an appeal in cases involving monetary awards from the
decision of the LA. The intention of the lawmakers to make
the bond a mandatory requisite for the perfection of an appeal
by the employer is clearly limned in the provision that an appeal
by the employer may be perfected “only upon the posting of
a cash or surety bond.” The word “only” makes it perfectly
plain that the lawmakers intended the posting of a cash or
surety bond by the employer to be the essential and exclusive
means by which an employer’s appeal may be perfected.
The word “may” refers to the perfection of an appeal as optional
on the part of the defeated party, but not to the compulsory
posting of an appeal bond, if he desires to appeal. The meaning
and the intention of the legislature in enacting a statute must
be determined from the language employed; and where there
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is no ambiguity in the words used, then there is no room for
construction.

The filing of the bond is not only mandatory but also a
jurisdictional requirement that must be complied with in
order to confer jurisdiction upon the NLRC. Non-compliance
therewith renders the decision of the LA final and executory.
This requirement is intended to assure the workers that if they
prevail in the case, they will receive the money judgment in
their favor upon the dismissal of the employer’s appeal. It is
intended to discourage employers from using an appeal to delay
or evade their obligation to satisfy their employees’ just and
lawful claims. x x x*? (Citations omitted and emphasis, italics
and underscoring in the original)

Prescinding from the above, OROPORT’s submission before
the NLRC of a Bank Certification, in lieu of posting a cash or
surety bond, cannot be considered as substantial compliance
with Article 223 of the Labor Code. The filing of the appeal
bond is a jurisdictional requirement and the rules thereon mandate
no less than a strict construction. For failure to properly post
a bond, OROPORT’s appeal was not perfected.

Delay in the submission of evidence
should be adequately explained.

Anent the submission of evidence for the first time during
appeal, Misamis Oriental Il Electric Service Cooperative
(MORESCO II) v. Cagalawan® instructs:

Labor tribunals, such as the NLRC, are not precluded from receiving
evidence submitted on appeal as technical rules are not binding in
cases submitted before them. However, any delay in the submission
of evidence should be adequately explained and should adequately
prove the allegations sought to be proven.

In the present case, MORESCO II did not cite any reason why
it had failed to file its position paper or present its cause before the
Labor Arbiter despite sufficient notice and time given to do so. Only

42 Id. at 592-595.
4 G.R. No. 175170, September 5, 2012, 680 SCRA 127.
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after an adverse decision was rendered did it present its defense
and rebut the evidence of Cagalawan by alleging that his transfer
was made in response to the letter-request of the area manager of
the Gingoog sub-office asking for additional personnel to meet its
collection quota. To our mind, however, the belated submission of
the said letter-request without any valid explanation casts doubt on
its credibility, specially so when the same is not a newly discovered
evidence. x x x Why it was not presented at the earliest opportunity
is a serious question which lends credence to Cagalawan’s theory
that it may have just been fabricated for the purpose of appeal.*
(Citations omitted and underscoring ours)

In the instant petition, LA Magbanua resolved Quirante’s
complaint on the basis of the evidence the latter submitted because
the respondents failed to file their respective position papers
despite the lapse of seven months from the conduct of the final
mediation conference.* The respondents did not amply explain
the reason for their delay. Hence, doubt is cast upon the credibility
of the evidence offered.

Despite the non-perfection of the
appeal before the NLRC, compelling
reasons exist justifying the
modification of LA Magbanua’s
decision.

The Court thus concludes that (1) for failure to properly post
a bond, the respondents’ appeal were not perfected, and (2) the
NLRC erroneously admitted evidence presented for the first
time during appeal when there was no ample justification provided
for their belated submission.

Be that as it may, this Court, for reasons discussed below,
deems it proper to modify LA Magbanua’s decision.

First. The basis of LA Magbanua’s decision was unclear.
He made a mere recital of Quirante’s factual allegations, then

4 Id. at 139-140.

4 Rollo, p. 123. Technically though, only six months and seven days
had lapse from April 10, 2007, the date of the final mediation conference,
until October 17, 2007, the date of LA Magbanua’s Decision.
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proceeded to rule that for failure of the respondents to controvert
the claims, there was no alternative but to declare the dismissal
as illegal.*®

Second. From the allegations and evidence submitted by the
parties, it can be inferred that Quirante was not actually faultless.
She took two trays of eggs without following the standard
procedure laid down regarding claims and disposition of damaged
goods. However, what the standard procedure exactly is and
what the proper penalty should be for its breach were not clearly
established. The respondents made no explicit references to the
employees’ handbook or code of conduct, if they exist at all.
There was no adequate proof that the breach committed by
Quirante merits her dismissal from service, especially if the
transgression was made without wrongful intent. Quirante
deserves to be penalized, but dismissal is just too harsh. The
Court finds that a suspension for one month would have been
sufficient and more commensurate to the gravity of Quirante’s
offense.

Third. As Quirante indeed had an infraction, albeit not properly
punishable with dismissal from service, bad faith cannot be
attributed to the respondents when they acted to protect the
interest of OROPORT from what appeared to be dishonest
conduct. Thus, LA Magbanua’s award of moral damages and
full backwages should be deleted in view of the Court’s
pronouncement in Pionilla,* viz:

As a general rule, an illegally dismissed employee is entitled to
reinstatement (or separation pay, if reinstatement is not viable) and
payment of full backwages. In certain cases, however, the Court
has carved out an exception to the foregoing rule and thereby ordered
the reinstatement of the employee without backwages on account of
the following: (a) the fact that dismissal of the employee would be
too harsh of a penalty; and (b) that the employer was in good faith

in terminating the employee. x x x.*® (Underscoring ours)

46 1d. at 125.

47 Supra note 38.
8 1d. at 367.
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Fourth. Quirante was dismissed in 2007. LA Magbanua
ordered her reinstatement. However, due to the passage of a
long period of time rendering reinstatement infeasible,
“impracticable and hardly in the best interest of the parties,”*
the Court now finds the propriety of awarding separation pay
instead. Separation pay is equivalent to at least one month pay,
or one month pay for every year of service, whichever is higher
(with a fraction of at least six months being considered as one
whole year), computed from the time of employment or
engagement up to the finality of the decision.*®

Fifth. LA Magbanua failed to impose an interest on the
monetary award at the rate of six percent (6%) per annum from
the date of finality of this decision until full payment in accordance
with Nacar v. Gallery Frames.’!

The Court, however, finds LA Magbanua’s award of attorney’s
fees as proper. In labor cases, when an employee is forced to
litigate in order to seek redress of his or her grievances, entitlement
to the payment of attorney’s fees equivalent to ten percent (10%)
of the monetary award is justified.>

Be it noted that LA Magbanua’s decision is silent on the
personal liabilities of Cafiete and Cabaraban. The Court finds
no reason to disturb such silence considering that Quirante offered
no ample evidence to prove that the two officers acted wantonly
and maliciously in directing her dismissal from service.

WHEREFORE, the instant petition is GRANTED. The
Decision rendered on March 14, 2013 and Resolution issued
on September 30, 2013 by the Court of Appeals in CA-G.R.
SP No. 03109-MIN finding that petitioner Marissa B. Quirante

4 Park Hotel v. Soriano, G.R. No. 171118, September 10, 2012, 680
SCRA 328, 343.

30 Univac Development, Inc. v. Soriano, G.R. No. 182072, June 19,
2013, 699 SCRA 88, 102; Uy v. Centro Ceramica Corp. and/or Sy, et al.,
675 Phil. 670, 685-686 (2011).

51 G.R. No. 189871, August 13, 2013, 703 SCRA 439.

2 Univac Development, Inc. v. Soriano, supra note 50.
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was validly dismissed from service are REVERSED and SET
ASIDE. Oroport Cargo Handling Services, Inc. is DIRECTED
TO PAY Marissa B. Quirante the following:

(1) separation pay, in lieu of reinstatement, equivalent to
one month pay for every year of service, with a fraction of at
least six months being considered as one whole year, computed
from the time of employment or engagement up to the finality
of this decision;

(2) attorney’s fees equivalent to ten percent (10%) of the
total separation pay; and

(3) interest on all monetary awards at the rate of six percent
(6%) per annum from the finality of this Decision until full
payment.

The case is REMANDED to the National Labor Relations
Commission, which is hereby DIRECTED to COMPUTE the
monetary benefits awarded in accordance with this Decision
and to submit its compliance thereon within thirty (30) days
from notice hereof.

SO ORDERED.

Velasco, Jr. (Chairperson), Peralta, Bersamin,” and
Villarama, Jr., JJ., concur.

* Designated as Acting Member per Special Order No. 2289 dated
November 16, 2015 vice Associate Justice Francis H. Jardeleza.
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FIRST DIVISION
[G.R. No. 211210. December 2, 2015]

RADAR SECURITY & WATCHMAN AGENCY, INC.,
petitioner, vs. JOSE D. CASTRO, respondent.

SYLLABUS

1. REMEDIAL LAW; APPEALS; ABSENT GRAVE ABUSE OF
DISCRETION, THE FACTUAL FINDINGS OF THE
LABOR ARBITER AND THE NATIONAL LABOR
RELATIONS COMMISSION (NLRC) ARE ENTITLED
NOT ONLY TO RESPECT, BUT TO FINAL RECOGNITION
IN THE APPELLATE REVIEW.— Time and again, we have
held that this Court is not a trier of facts. In the absence of
any attendant grave abuse of discretion, the factual findings
of the LA and the NLRC are entitled not only to respect, but
to our final recognition in this appellate review. In the case
at bench, based on the factual findings of both the LA and the
NLRC, we agree with the CA’s pronouncement that there was
no dismissal that took place, more so constructive dismissal,
in the present case, since it was shown that petitioner issued
detail orders in favor of respondent for his new assignments.
Hence, there was no intention on its part to dismiss respondent,
legally or otherwise.

2. LABOR AND SOCIAL LEGISLATION; LABOR RELATIONS;
TERMINATION OF EMPLOYMENT; IN LABOR CASES,
THE EMPLOYER HAS THE BURDEN OF PROVING
THAT THE EMPLOYEE WAS NOT DISMISSED OR IF
DISMISSED, THAT THE DISMISSAL WAS NOT
ILLEGAL, AND FAILURE TO DISCHARGE THE SAME
WOULD MEAN THAT THE DISMISSAL IS NOT
JUSTIFIED AND THEREFORE ILLEGAL.— In 4bad v.
Roselle Cinema, we found it well settled that in labor cases,
the employer has the burden of proving that the employee was
not dismissed or if dismissed, that the dismissal was not illegal,
and failure to discharge the same would mean that the dismissal
is not justified and therefore illegal. Thus: x x x The Court
ruled in Great Southern Maritime Services Corp. v. Acuiia, to
wit: Time and again we have ruled that in illegal dismissal
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cases like the present one, the onus of proving that the
employee was not dismissed or if dismissed, that the dismissal
was not illegal, rests on the employer and failure to discharge
the same would mean that the dismissal is not justified and
therefore illegal. Thus, petitioners must not only rely on the
weakness of respondents’ evidence but must stand on the merits
of their own defense. A party alleging a critical fact must
support his allegation with substantial evidence for any decision
based on unsubstantiated allegation cannot stand as it will
offend due process.

3. ID.; ID.; ID.; CONSTRUCTIVE DISMISSAL; THE TRANSFER
OF AN EMPLOYEE WOULD ONLY AMOUNT TO
CONSTRUCTIVE DISMISSAL WHEN SUCH IS
UNREASONABLE, INCONVENIENT, OR PREJUDICIAL
TO THE EMPLOYEE, AND WHEN IT INVOLVES A
DEMOTION IN RANK OR DIMINUTION OF SALARIES,
BENEFITS AND OTHER PRIVILEGES.— It must be noted,
however, that in the employment of personnel, the employer
has management prerogatives subject only to limitations imposed
by law. The transfer of an employee would only amount to
constructive dismissal when such is unreasonable, inconvenient,
or prejudicial to the employee, and when it involves a demotion
in rank or diminution of salaries, benefits and other privileges.
In the case at bench, it appears that the transfer or re-assignment
was done in good faith and in the best interest of the business
enterprise. This is the factual finding of the LA, and such
finding was affirmed by the NLRC and the CA. Without any
showing of unfairness and arbitrariness, this Court will not
disturb the affirmance, especially when the petition assailing
the findings raises no new arguments but merely reiterates
those already raised in the proceedings below. In other words,
we find in order the factual finding that respondent was not
dismissed. The employer in this case has discharged the burden
of proving that respondent was not dismissed.

4. ID.; ID.; ID.; ID.; NO LEGAL BASIS TO AWARD
SEPARATION PAY AND BACKWAGES WHERE AN
EMPLOYEE WAS NOT DISMISSED FROM SERVICE.—
The focal provision is Article 279 of the Labor Code of the
Philippines which provides that “[i]n cases of regular
employment, the employer shall not terminate the services of
an employee except for a just cause or when authorized by



VOL. 774, DECEMBER 2, 2015 187

Radar Security & Watchman Agency, Inc. vs. Castro

this Title. An employee who is unjustly dismissed from work
shall be entitled to reinstatement without loss of seniority
rights and other privileges and to his full backwages, inclusive
of allowances, and to his other benefits or their monetary
equivalent computed from the time his compensation was
withheld from him up to the time of his actual reinstatement.”
Undoubtedly, there being no dismissal of respondent in the
present case, the appellate court has no legal basis to award
respondent separation pay and backwages.

5. ID.; ID.; ID.; AN EMPLOYEE HAS A RIGHT TO SECURITY
OF TENURE, BUT THIS DOES NOT GIVE HIM SUCH
A VESTED RIGHT IN HIS POSITION AS WOULD
DEPRIVE HIS EMPLOYER OF ITS PREROGATIVE TO
CHANGE HIS ASSIGNMENT OR TRANSFER HIM
WHERE HIS SERVICE, AS SECURITY GUARD, WILL
BE MOST BENEFICIAL TO THE CLIENT.— In our
jurisdiction, an employee has a right to security of tenure, but
this does not give him such a vested right in his position as
would deprive petitioner of its prerogative to change his
assignment or transfer him where his service, as security guard,
will be most beneficial to the client. Thus, we disagree with
the CA’s position since there was no basis to order the award
of separation pay and backwages inasmuch as respondent
was not dismissed. Neither is respondent entitled to the award
of money claims for underpayment, absent evidence to
substantiate the same. As similarly determined by the LA and
the NLRC, other than respondent’s self-serving allegations,
there was no evidence presented to establish that he had rendered
any compensable overtime work other than that as appearing
in the general payroll, nor was there any documentary evidence
to show his entitlement to any unpaid wages, holiday pay,
service incentive leave pay, and proportionate 13" month pay.

6. ID.; ID.; ID.; SEPARATION PAY; INCONSISTENT WITH
A FINDING THAT THERE WAS NO ILLEGAL
DISMISSAL; WHEN PROPER.— Worthy of emphasis is
that the award of separation pay is likewise inconsistent
with a finding that there was no illegal dismissal. Separation
pay becomes due if an employee is dismissed without just
cause and without due process and is therefore entitled
to backwages and reinstatement. And, in instances where
reinstatement is no longer feasible because of strained
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relations between the employee and the employer, separation
pay is granted in lieu thereof. An illegally dismissed employee
is entitled to either reinstatement, if viable, or separation pay
if reinstatement is no longer viable. Notably, under the doctrine
of strained relations, the payment of separation pay is considered
an acceptable alternative to reinstatement when the latter option
is no longer desirable or viable. However, strained relations
must be demonstrated as a fact to be adequately supported
by evidence — substantial evidence to show that the
relationship between the employer and the employee is
indeed strained as a necessary consequence of the judicial
controversy.

7. ID.; ID.; ID.; ID.; WHERE THE EMPLOYEE’S FAILURE
TO WORK WAS OCCASIONED NEITHER BY HIS
ABANDONMENT NOR BY A TERMINATION, THE
BURDEN OF ECONOMIC LOSS IS NOT RIGHTFULLY
SHIFTED TO THE EMPLOYER, BUT EACH PARTY
MUST BEAR HIS OWN LOSS.— [T]he CA attempted to
justify its ruling for the entitlement of separation pay and
backwages on the ground that the relationship between petitioner
and respondent appears strained, and that the instant controversy
was merely a clear case of “misunderstanding” between
petitioner and respondent. However, the undisputed factual
finding is that there was no dismissal to speak of, and therefore,
we cannot find the legal basis of his entitlement to such
separation pay and backwages. As we have previously
pronounced, in a case where the employee’s failure to work
was occasioned neither by his abandonment nor by a termination,
the burden of economic loss is not rightfully shifted to the
employer; each party must bear his own loss. Hence, based
on the circumstances of this case, the employer should not be
made to suffer the consequences of the employee’s failure to
report for duty.

APPEARANCES OF COUNSEL

Antonio Gerardo B. Collando for petitioner.
Public Attorney’s Office for respondent.
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DECISION
PEREZ, J.:

This is a Petition for Review on Certiorari under Rule 45 of
the Rules of Court assailing the Decision' and Resolution? of
the Court of Appeals (CA) in CA-G.R. SP No. 130088 dated
24 October 2013 and 29 January 2014, respectively.

The Facts

The factual antecedents of the case reveal that, in May of
2008, respondent was employed by petitioner to work as a security
guard. Since then, covered by various detail orders, he was
assigned to watch and secure various branches of petitioner’s
client, Planters Development Bank, until his alleged dismissal
on 12 September 2011. Admittedly though, respondent
subsequently received a letter dated 27 January 2012 from
petitioner’s Vice- President for Operations assigning him to
render duty work at Banco De Oro branch in GMA, Cavite,
but allegedly without any corresponding detail order. Thus,
respondent filed a complaint against petitioner alleging that he
was illegally dismissed without just cause and due process, with
claims for the payment of his separation pay, backwages, and
other money claims.

On the other hand, petitioner countered that there was actually
no dismissal and further explained that the dispute arose only
on 12 October 2011 when a verbal altercation ensued between
the respondent and his immediate superior regarding a complaint
from the Senior Manager of Planters Development Bank. An
investigation thereafter followed which resulted in his order of
transfer with which respondent allegedly refused to comply.?

! Rollo, pp. 51-59; Penned by Associate Justice Franchito N. Diamante
with Associate Justices Elihu A. Ybafiez and Melchor Q.C. Sadang
concurring.

2 Id. at 61-62.
3 1d. at 51-52.
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The Rulings of the Labor Arbiter and
National Labor Relations Commission

On 31 August 2012, the Labor Arbiter (LA) denied the complaint
for lack of merit and declared that there was no dismissal in
the first place; hence, there could be no illegal dismissal to
speak of. Consequently, all monetary claims of respondent were
also denied.* Said LA’s Decision was later on affirmed by the
National Labor Relations Commission (NLRC) in its 29 January
2013 Decision which emphasized that: (a) respondent was not
constructively dismissed since he never mentioned any specific
incident showing any discrimination, disdain, or insensibility,
which would result in the nature of his work as well as his
regular duties as security guard being substantially removed
from him; and (b) respondent merely complained about petitioner’s
alleged refusal to give him new assignments yet records revealed
that the former was twice directed to report to the latter’s office
for his new assignment. Hence, if indeed petitioner never intended
to give respondent any other duty work, the former would not
have exerted any effort to inform him of his new assignment in
GMA, Cavite. Pertinent portions of the ruling state:

A perusal of the subject October 27, 2011 Detail Order issued by
the [petitioner] reveals that the [respondent] was one of the several
security guards deployed by the [petitioner] to its various clients.
While the letter accompanying the order appeared that the [respondent]
was told to report to the Detachment Commander as an “OJT”, there
was no evidence on record showing that the [respondent] was
actually demoted to an “OJT” status. The [respondent] never
made (sic) any specific incident indicating the nature of his work
as well as his regular duties as security guard were substantially
removed from him. In fact, the [respondent] even admitted that
he worked with Planters Development Bank until September 12,
2011. He never complained about any significant decrease of
salary, duties and responsibilities and other incidents indicating
discrimination, disdain or insensibility. He merely complained
about [petitioner’s] alleged refusal to give him new assignments.

In this connection, we also do not subscribe to [respondent’s]
insistence that he was no longer given new assignments since his

4 Id. at 176-182; LA Decision.
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alleged dismissal on September 12, 2011. Records clearly show
that the [respondent] was twice directed to report to the
[petitioner’s] office for his new assignment. The [respondent]
duly acknowledged receipt of said directives and admitted the
authenticity and due execution thereof. [Respondent] cannot
take solace to his misplaced argument that the [petitioner] never
issued a detail order to implement the directive. If indeed the
[petitioner| never intended to give the [respondent] any other
duty work, we find it difficult to understand on why the [petitioner]
would still exert effort to inform the [respondent] of his new
assignment in GMA Cavite. The [petitioner’s] argument that it
was the [respondent] who refused to accept the new assignment is
supported by the fact that the [respondent] was twice issued letters
informing him of his new assignments. The first one was the October
27,2011 letter and the second was the January 27, 2012 letter (Exhibits
“3” “3-A” and “4” of the [Petitioner’s] Position Paper). Thus, we
agree with the Labor Arbiter when he ruled that the [respondent]
was not dismissed from his employment. (Emphases supplied)

Considering that the [respondent] was not illegally dismissed,
his claims for the payment of backwages and separation pay are
denied for lack of factual and legal basis. Similarly, his claim for
holiday pay, overtime pay and rest day pay must be denied given
the fact that it lacks the required particularities to prove his
entitlement. We also do not find basis for the award of 13" month
pay. The basic rule is that mere allegation is not evidence and is
not equivalent to proof (Dr. Castor C. De Jesus v. Rafael D. Gurerro
IIT Et Al., G.R. No. 171491 September 4, 2009; Sece also: Manalabe
v. Cabie, 526 SCRA 582, 589).

WHEREFORE, the appeal filed by the [respondent] is hereby
DISMISSED for lack of merit.

Accordingly, the Decision dated August 31,2012 of Labor Arbiter
Eduardo J. Carpio is AFFIRMED.’

The Ruling of the Court of Appeals

On appeal, the CA ruled and affirmed in its 24 October 2013
Decision® that there was indeed no dismissal actual or construction

5 Id. at 192-193; NLRC Decision.
 Id. at 51-59.
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in the present case. Petitioner was able to present evidence in
support of its claim that there were two (2) detail orders issued
in favor of respondent for his new assignments. However, it
explained that since there was no showing that said detail orders
were actually received by respondent, the latter cannot be blamed
into thinking that petitioner had no intention of posting him.
Consequently, the appellate court made its own pronouncement
that the instant controversy was a clear case of “misunderstanding”
between the parties, triggered by the letter designating respondent
to be a trainee only which prompted him to believe that he was
demoted from being a regular employee to a mere trainee, thus,
his refusal to report for duty. It therefore concluded that since
there was neither dismissal nor abandonment in the present case,
and considering further that the factual milieu of the case suggested
strained relations between the parties, respondent is entitled to
separation pay instead of reinstatement, including his entitlement
to backwages, 13" month pay, holiday pay, and service incentive
leave pay. The dispositive portion of which states:

WHEREFORE, in view of the foregoing, the instant Petition is
partially GRANTED. The assailed Decision dated January 29,
2013 and Resolution dated March 20, 2013 rendered by public
respondent NLRC (FIRST DIVISION) in NLRC NCR Case No. NCR-
03-03828-12/NLRC LAC No. 11-003222-12 are hereby AFFIRMED
WITH MODIFICATION. [Respondent] Jose D. Castro is hereby
DECLARED to be entitled to separation pay, unpaid wages from
September 13, 2011-October 26, 2011, holiday pay and service
incentive leave pay for the years 2008-2011, proportionate 13" month
pay for the year 2011 and attorney’s fees.

The case is REMANDED to the arbitration Branch of origin for
the determination and detailed computation of the monetary benefits
due [respondent] JOSE D. CASTRO which [petitioner] RADAR
SECURITY & WATCHMAN AGENCY (INC.) should pay without
delay.’

Petitioner’s Partial Motion for Reconsideration of said Decision
was subsequently denied for lack of merit in the Resolution of
29 January 2014.%

7 Id. at 59.
8 1d. at 61-62.
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Hence, this appeal.

In support thereof, petitioner raises the following grounds:
(1) the CA committed grave abuse of discretion amounting to
lack of or in excess of jurisdiction in awarding separation pay
to respondent even after it affirmed the unanimous findings of
the NLRC and the LA that there was no illegal dismissal in this
case; and (2) the CA committed grave abuse of discretion
amounting to lack of or in excess of jurisdiction in reversing
the rulings of the NLRC regarding the denial of award of money
claims and thereafter resolved to granting in favor of respondent
his money claims and attorney’s fees despite the same having
attained finality as it was not raised in the motion for
reconsideration filed with the NLRC.’

Respondent, in his Comment filed on 22 September 2014,
maintains that the CA correctly ruled in his favor, positing that
from the very beginning, he “prayed for his separation pay and
no longer wish to remain with the company” considering that
petitioner’s manifestations show “disinterest on keeping the
respondent under its employ.”

The Issue

Whether or not the CA erred in affirming the decisions of
the LA and NLRC that there was indeed no constructive dismissal,
but with the modification that respondent is instead entitled to
separation pay, backwages, 13™ month pay, holiday pay, and
service incentive leave pay.

Our Ruling

Time and again, we have held that this Court is not a trier
of facts. Inthe absence of any attendant grave abuse of discretion,
the factual findings of the LA and the NLRC are entitled not
only to respect, but to our final recognition in this appellate
review.

% Id. at 22-23.

1074, at 225-235; Respondent’s Comment (On the Petition for Review
on Certiorari) dated 19 September 2014.
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In the case at bench, based on the factual findings of both
the LA and the NLRC, we agree with the CA’s pronouncement
that there was no dismissal that took place, more so constructive
dismissal, in the present case, since it was shown that petitioner
issued detail orders in favor of respondent for his new assignments.
Hence, there was no intention on its part to dismiss respondent,
legally or otherwise.

In Abad v. Roselle Cinema," we found it well settled that in
labor cases, the employer has the burden of proving that the
employee was not dismissed or if dismissed, that the dismissal
was not illegal, and failure to discharge the same would mean
that the dismissal is not justified and therefore illegal.'? Thus:

x X X The Court ruled in Great Southern Maritime Services Corp.
v. Acuna, to wit:

Time and again we have ruled that in illegal dismissal cases
like the present one, the onus of proving that the employee
was not dismissed or if dismissed, that the dismissal was
not illegal, rests on the employer and failure to discharge
the same would mean that the dismissal is not justified and
therefore illegal. Thus, petitioners must not only rely on the
weakness of respondents’ evidence but must stand on the merits
of their own defense. A party alleging a critical fact must
support his allegation with substantial evidence for any decision
based on unsubstantiated allegation cannot stand as it will
offend due process. x x x'3 (Emphasis supplied)

It must be noted, however, that in the employment of personnel, the
employer has management prerogatives subject only to limitations
imposed by law. The transfer of an employee would only amount
to constructive dismissal when such is unreasonable, inconvenient,
or prejudicial to the employee, and when it involves a demotion
in rank or diminution of salaries, benefits and other privileges.

11520 Phil. 135, 142 (2006).

12 See also AFI International Trading Corp. (Zamboanga Buying Station),
561 Phil. 451, 452 (2007).

13 Abad v. Roselle Cinema, supra note 11 at 142 citing Pascua v. National
Labor Relations Commission, 351 Phil. 48, 62 (1998).
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In the case at bench, it appears that the transfer or re-assignment
was done in good faith and in the best interest of the business
enterprise. This is the factual finding of the LA, and such finding
was affirmed by the NLRC and the CA. Without any showing
of unfairness and arbitrariness, this Court will not disturb the
affirmance, especially when the petition assailing the findings
raises no new arguments but merely reiterates those already
raised in the proceedings below. In other words, we find in
order the factual finding that respondent was not dismissed.
The employer in this case has discharged the burden of proving
that respondent was not dismissed.

Now, given that respondent was not dismissed, we find it
imperative to reverse the CA’s pronouncement and rule instead
that he is not entitled to an award of separation pay and
backwages.

The focal provision is Article 279 of the Labor Code of the
Philippines which provides that “[i]n cases of regular employment,
the employer shall not terminate the services of an employee
except for a just cause or when authorized by this Title. An
employee who is unjustly dismissed from work shall be entitled
to reinstatement without loss of seniority rights and other
privileges and to his full backwages, inclusive of allowances,
and to his other benefits or their monetary equivalent
computed from the time his compensation was withheld from
him up to the time of his actual reinstatement.” Undoubtedly,
there being no dismissal of respondent in the present case, the
appellate court has no legal basis to award respondent separation
pay and backwages.

In our jurisdiction, an employee has a right to security of
tenure, but this does not give him such a vested right in his
position as would deprive petitioner of its prerogative to change
his assignment or transfer him where his service, as security
guard, will be most beneficial to the client. Thus, we disagree
with the CA’s position since there was no basis to order the
award of separation pay and backwages inasmuch as
respondent was not dismissed. Neither is respondent entitled
to the award of money claims for underpayment, absent evidence
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to substantiate the same.'* As similarly determined by the LA
and the NLRC, other than respondent’s self-serving allegations,
there was no evidence presented to establish that he had rendered
any compensable overtime work other than that as appearing
in the general payroll, nor was there any documentary evidence
to show his entitlement to any unpaid wages, holiday pay, service
incentive leave pay, and proportionate 13" month pay.

Worthy of emphasis is that the award of separation pay is
likewise inconsistent with a finding that there was no illegal
dismissal. Separation pay becomes due if an employee is
dismissed without just cause and without due process and is
therefore entitled to backwages and reinstatement. And, in
instances where reinstatement is no longer feasible because
of strained relations between the employee and the employer,
separation pay is granted in lieu thereof. An illegally dismissed
employee is entitled to either reinstatement, if viable, or separation
pay if reinstatement is no longer viable.!> Notably, under the
doctrine of strained relations, the payment of separation pay
is considered an acceptable alternative to reinstatement when
the latter option is no longer desirable or viable. However,
strained relations must be demonstrated as a fact to be
adequately supported by evidence — substantial evidence to
show that the relationship between the employer and the
employee is indeed strained as a necessary consequence of
the judicial controversy.'®

Applying the foregoing discussion in the present case, the
CA attempted to justify its ruling for the entitlement of separation
pay and backwages on the ground that the relationship between
petitioner and respondent appears strained, and that the instant
controversy was merely a clear case of “misunderstanding”

14 See 0SS Security & Allied Services, Inc. v. NLRC, 382 Phil. 35,
45 (2000).

1S Macasero v. Southern Industrial Gases Philippines, G.R. No. 178524,
30 January 2009, 577 SCRA 500, 507.

16 See Coca Cola Phils., Inc. v. Daniel, 499 Phil. 491, 510 (2005) and
Paguio Transport Corporation v. NLRC, 356 Phil. 158, 171 (1998).
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between petitioner and respondent. However, the undisputed
factual finding is that there was no dismissal to speak of, and
therefore, we cannot find the legal basis of his entitlement to
such separation pay and backwages. As we have previously
pronounced, in a case where the employee’s failure to work
was occasioned neither by his abandonment nor by a termination,
the burden of economic loss is not rightfully shifted to the
employer; each party must bear his own loss.!” Hence, based
on the circumstances of this case, the employer should not be
made to suffer the consequences of the employee’s failure to
report for duty. There was no allegation much less proof that
the employer intentionally made vague the notices sent to the
employee. There was, therefore, no fault on the part of the
employer even if it were true that respondent misunderstood
the letter which prompted him to believe that he was being
demoted. The supposed “misunderstanding” cannot be an excuse
for not reporting for work. Indeed there were subsequent notices
of his assignment/detail orders. There can be no justification
for his claim for separation pay and backwages.

By way of reiteration, we declare that in labor cases, where
there is neither termination nor abandonment involved, there is
no occasion to grant separation pay and backwages, nor to allow
collection of any other monetary claims absent evidence to
substantiate the same. The employer and the employee do not
have any obligation one to the other.

WHEREFORE, the petition is GRANTED. The Decision
dated 24 October 2013 and Resolution dated 29 January 2014
of the Court of Appeals in CA-G.R. SP No. 130088 are hereby
REVERSED and SET ASIDE. Accordingly, the 29 January
2013 Decision of the National Labor Relations Commission is
hereby AFFIRMED in toto.

SO ORDERED.

Sereno, C.J. (Chairperson), Leonardo-de Castro, Bersamin,
and Perlas-Bernabe, JJ., concur.

'7 Danilo Leonardo v. NLRC, 389 Phil. 118, 128 citing Chong Guan
Trading v. NLRC, 254 Phil. 835, 844-845 (1989).
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FIRST DIVISION
[G.R. No. 213814. December 2, 2015]

RAFAEL B. QUILLOPA, petitioner, vs. QUALITY GUARDS
SERVICES AND INVESTIGATION AGENCY and
ISMAEL BASABICA, JR., respondents.

SYLLABUS

1. REMEDIAL LAW; SPECIAL CIVIL ACTIONS; CERTIORARI,
GRAVE ABUSE OF DISCRETION; IN LABOR DISPUTES,
GRAVE ABUSE OF DISCRETION MAY BE ASCRIBED
TO THE NLRC WHEN ITS FINDINGS AND THE
CONCLUSIONS REACHED THEREBY ARE NOT
SUPPORTED BY SUBSTANTIAL EVIDENCE.— “To justify
the grant of the extraordinary remedy of certiorari, petitioners
must satisfactorily show that the court or quasi-judicial authority
gravely abused the discretion conferred upon it. Grave abuse
of discretion connotes judgment exercised in a capricious and
whimsical manner that is tantamount to lack of jurisdiction.
To be considered ‘grave,” discretion must be exercised in a
despotic manner by reason of passion or personal hostility,
and must be so patent and gross as to amount to an evasion
of positive duty or a virtual refusal to perform the duty enjoined
by or to act at all in contemplation of law.” “In labor disputes,
grave abuse of discretion may be ascribed to the NLRC
when, inter alia, its findings and the conclusions reached thereby
are not supported by substantial evidence. This requirement
of substantial evidence is clearly expressed in Section 5, Rule
133 of the Rules of Court which provides that ‘[i]n cases filed
before administrative or quasi-judicial bodies, a fact may be
deemed established if it is supported by substantial evidence,
or that amount of relevant evidence which a reasonable mind
might accept as adequate to justify a conclusion.’” Guided by
the foregoing considerations, the Court finds that the CA erred
in ascribing grave abuse of discretion on the part of the NLRC
when it ruled that petitioner was constructively dismissed by
respondents, considering that the same is supported by
substantial evidence and in accord with prevailing law and
jurisprudence X X X.
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2. LABOR AND SOCIAL LEGISLATION; LABOR RELATIONS;
TERMINATION OF EMPLOYMENT; WAIVER/
QUITCLAIM AND RELEASE; THE RES JUDICATA
EFFECT OF THE SETTLEMENT AGREEMENT SHOULD
ONLY PERTAIN TO THE CAUSES OF ACTION IN THE
FIRST COMPLAINT AND NOT TO ANY OTHER
UNRELATED CAUSES OF ACTION ACCRUING IN THE
EMPLOYEE’S FAVOR AFTER THE EXECUTION OF
SUCH SETTLEMENT; THE WAIVER/QUITCLAIM AND
RELEASE CANNOT BE CONSTRUED TO SEVER THE
EMPLOYER-EMPLOYEE RELATIONSHIP IN CASE AT
BAR.— It cannot be pretended that the x x x Waiver/Quitclaim
and Release only pertained to the First Complaint, which had
for its causes of action the following: (a) underpayment of
wages; (b) non-payment of overtime pay, holiday pay, rest day
pay, night shift differentials, 13" month pay, and service
incentive leave pay; and (c¢) refund of cash bond. Hence, the
res judicata effect of this settlement agreement should only
pertain to the aforementioned causes of action and not to any
other unrelated cause/s of action accruing in petitioner’s favor
after the execution of such settlement, i.e., illegal dismissal.
Further, the Waiver/Quitclaim and Release cannot be construed
to sever the employer-employee relationship between
respondents and petitioner, as the CA would put it, simply
because there is nothing therein that would operate as such.
Perforce, the CA erred in dismissing the Second Complaint
on the ground that there is no more employer-employee
relationship between respondents and petitioner upon the filing
of the same.

3. ID.; ID.; ID.; TEMPORARY “OFF-DETAIL” OR “FLOATING
STATUS” OF SECURITY GUARDS, CONCEPT THEREOF;
A SECURITY GUARD PLACED ON A “FLOATING
STATUS” DOES NOT RECEIVE ANY SALARY OR
FINANCIAL BENEFIT PROVIDED BY LAW, AS SUCH
CIRCUMSTANCE IS GENERALLY OUTSIDE THE
CONTROL OF THE EMPLOYER-SECURITY AGENCY.
— Case law provides that the concept of temporary “off-detail”
or “floating status” of security guards employed by private
security agencies — a form of a temporary retrenchment or
lay-off — relates to the period of time when security guards
are in between assignments or when they are made to wait
after being relieved from a previous post until they are transferred
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to a new one. This takes place when the security agency’s
clients decide not to renew their contracts with the agency,
resulting in a situation where the available posts under its
existing contracts are less than the number of guards in its
roster. It also happens in instances where contracts for security
services stipulate that the client may request the agency for
the replacement of the guards assigned to it, even for want of
cause, such that the replaced security guard may be placed on
temporary “off-detail” if there are no available posts under
the agency’s existing contracts. As the circumstance is generally
outside the control of the security agency or employer, the
Court has ruled that when a security guard is placed on a
“floating status,” he or she does not receive any salary or
financial benefit provided by law.

4. ID.; ID.; ID.; ID.; PLACING A SECURITY GUARD IN

TEMPORARY “OFF-DETAIL” OR “FLOATING STATUS”
IS PART OF MANAGEMENT PREROGATIVE OF THE
EMPLOYER-SECURITY AGENCY AND DOES NOT, PER
SE, CONSTITUTE A SEVERANCE OF THE EMPLOYER-
EMPLOYEE RELATIONSHIP, BUT THE SAME MUST
BE EXERCISED IN GOOD FAITH, AND THE
EMPLOYER-SECURITY AGENCY BEARS THE
BURDEN OF PROVING THAT THERE ARE NO POSTS
AVAILABLE TO WHICH THE SECURITY GUARD
TEMPORARILY OUT OF WORK CAN BE ASSIGNED.—
To clarify, placing a security guard in temporary “off-detail”
or “floating status” is part of management prerogative of the
employer-security agency and does not, per se, constitute a
severance of the employer-employee relationship. However,
being an exercise of management prerogative, it must be
exercised in good faith — that is, one which is intended for the
advancement of the employer’s interest and not for the purpose
of defeating or circumventing the rights of the employees under
special laws or under valid agreements. Moreover, due to the
grim economic consequences to the security guard in which
he does not receive any salary while in temporary “off-detail”
or “floating status,” the employer-security agency should bear
the burden of proving that there are no posts available to which
the security guard temporarily out of work can be assigned.
Furthermore, the security guard must not remain in such status
for a period of more than six (6) months; otherwise, he is
deemed terminated.
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5. ID.; ID.; ID.; ID.; AN EMPLOYER-SECURITY AGENCY
IS LIABLE FOR CONSTRUCTIVE DISMISSAL WHERE
IT UNJUSTIFIABLY FAILS TO PLACE THE SECURITY
GUARD BACK IN ACTIVE DUTY WITHIN THE
ALLOWABLE SIX (6)-MONTH PERIOD AND PROVES
THAT THERE IS NO POST AVAILABLE TO WHICH
THE SECURITY GUARD CAN BE ASSIGNED.— The
Court’s ruling in Nationwide Security and Allied Services,
Inc. v. Valderama is instructive on this matter, to wit: In cases
involving security guards, a relief and transfer order in itself
does not sever employment relationship between a security
guard and his agency. An employee has the right to security
of tenure, but this does not give him a vested right to his position
as would deprive the company of its prerogative to change his
assignment or transfer him where his service, as security guard,
will be most beneficial to the client. Temporary off-detail or

the period of time security guards are made to wait until
they are transferred or assigned to a new post or client
does not constitute constructive dismissal, so long as such
status does not continue beyond six months. The onus of
proving that there is no post available to which the security

guard can be assigned rests on the employer x x x. In the
case at bar, it is undisputed that from September 28, 2010

until he filed the Second Complaint on September 14, 2011,
or a total of more than 11 months, petitioner was placed on
atemporary “off-detail” or “floating status” without any salary
or benefits whatsoever. In fact, despite repeated follow-ups at
the QGSIA Office, he failed to get a new post or assignment
from respondents purportedly for lack of vacancy. However,
records are bereft of any indication or proof that there was
indeed no posts available to which petitioner may be assigned.
Therefore, in view of their unjustified failure to place petitioner
back in active duty within the allowable six (6)-month period
and to discharge the burden placed upon it by prevailing
jurisprudence, the Court is constrained to hold respondents
liable for petitioner’s constructive dismissal.

APPEARANCES OF COUNSEL

Public Attorney’s Office for petitioner.
Calpito Law Office for respondents.
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DECISION
PERLAS-BERNABE, J.:

Assailed in this petition for review on certiorari' are the
Decision? dated February 19, 2014 and the Resolution® dated
July 25, 2014 of the Court of Appeals (CA) in CA-G.R. SP
No. 127275, which reversed and set aside the Decision* dated
May 31, 2012 and the Resolution® dated August 14, 2012 of
the National Labor Relations Commission (NLRC) in NLRC
LAC No. 02-000760-12 / NLRC RAB-CAR Case No. 09-0346-
11, and accordingly, dismissed the complaint for illegal dismissal
filed by petitioner Rafael B. Quillopa (petitioner) against
respondents Quality Guards Services and Investigation Agency
(QGSIA) and Ismael Basabica, Jr. (Ismael; collectively,
respondents).

The Facts

On March 14, 2003, QGSIA hired petitioner as a security
guard and gave him various assignments, the last of which was
at the West Burnham Place Condominium in Baguio City. On
September 28, 2010, the deputy manager of QGSIA, Rhegan
Basabica, visited petitioner at his post and told the latter that
he would be placed on a floating status, but was assured that
he would be given a new assignment. At the same time, petitioner
was ordered to report to the QGSIA Office the next day for
further instructions. Despite such assurance and his repeated
trips for follow up to the QGSIA Office, petitioner was not

' Rollo, pp. 11-26.

2 Id. at 32-39. Penned by Associate Justice Danton Q. Bueser with
Associate Justices Rebecca De Guia-Salvador and Ramon R. Garcia
concurring.

3 Id. at 41-45.
41d. at 66-72. Penned by Commissioner Isabel G. Panganiban-Ortiguerra

with Presiding Commissioner Joseph Gerard E. Mabilog and Commissioner
Nieves E. Vivar-Castro concurring.

3 Id. at 86-87.
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given any new assignment as there was allegedly no vacancy
yet.® Hence, he remained on floating status.

On November 11,2010, petitioner filed a complaint’ for money
claims such as wages, overtime pay, premium pay for holidays
and rest days, night shift differentials, 13" month pay, and service
incentive leave pay against respondents before the NLRC,
docketed as NLRC RAB-CAR Case No. 11-0542-10 (First
Complaint).® However, the parties were able to amicably settle
the controversy, as evidenced by a Waiver/Quitclaim and Release’
dated February 3, 2011, which provides, among others, that
petitioner is withdrawing his complaint against respondents and
that he received a total of £10,000.00 from respondents “for
and [in] consideration of the settlement of all [petitioner’s] claims
which might have arisen as consequence of [petitioner’s]
employment.”'” On even date, the Labor Arbiter (LA) issued
an Order!'! approving and granting the amicable settlement and
ordering the dismissal of the First Complaint with prejudice.!?

However, on September 14, 2011, petitioner filed another
complaint,' this time, for illegal dismissal with prayer for payment
of full backwages, separation pay, and attorney’s fees, against
respondents before the NLRC, docketed as NLRC RAB-CAR
Case No. 09-0346-11 (Second Complaint).!* In his Position
Paper, ' petitioner alleged that after the settlement of the First
Complaint, he waited for a new posting or assignment, but to

6 See id. at 33.

" Id. at 96.

8 1d. at 33.

% Id. at 97.

10 14.

' Id. at 98. Penned by Executive Labor Arbiter Vito C. Bose.
12 See id. at 33-34.

B Id. at 88.

4 1d. at 34 and 103.

15 Dated October 20, 2011. Id. at 99-104.
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no avail. In this relation, petitioner contended that respondents’
continued failure to reinstate him to his previous assignment or
to give him a new one should be construed as a termination of
his employment, considering that he had been on floating status
for almost one (1) year.!®

In their defense,'’respondents essentially countered that the
Waiver/Quitclaim and Release already terminated the employer-
employee relationship between them and petitioner, and thus,
the latter had no more ground to file the Second Complaint.!®

The LA Ruling

In a Decision! dated January 30, 2012, the LA ruled in
petitioner’s favor, and accordingly, ordered respondents to pay
the aggregate sum of £205,436.00 broken down as follows:
(a) P63,648.00 as separation pay; (b) P123,112.00 as backwages;
and (c) P18,676.00 as attorney’s fees.?

The LA found that the settlement of the First Complaint through
the execution of a Waiver/Quitclaim and Release dated February
3,2011 cannot bar petitioner from filing the Second Complaint
against respondents, since such settlement referred only to
petitioner’s money claims reflected in the First Complaint, and
does not cover the complaint for illegal dismissal which is the
crux of the Second Complaint.? In this relation, the LA added
that the issues in the Second Complaint cannot be subsumed
under the First Complaint given that the facts which gave rise
to the former only occurred after the settlement of the latter.
Further, the LA ruled that while security guards, such as
petitioner, may be placed in an “off-detail” or “floating status,”
such status should not exceed a period of six (6) months;

16 See id. at 100 and 111.

17 See Respondents’ Position Paper dated October 14, 2011; id. at 89-95.
'8 Id. at 34-35. See also id. at 111-112.

19 1d. at 110-115. Penned by Labor Arbiter Monroe C. Tabingan.

2 1d. at 115.

2 1d. at 114.
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otherwise, he is deemed to be constructively dismissed without
just cause and without due process.?

Dissatisfied, respondents appealed® to the NLRC, docketed
as NLRC LAC No. 02-000760-12.

The NLRC Ruling

In a Decision?* dated May 31, 2012, the NLRC affirmed the
LA ruling. It held that since illegal dismissal was not included
as a cause of action in the First Complaint, the execution of the
Waiver/Quitclaim and Release did not preclude petitioner from
filing the Second Complaint for illegal dismissal.?® It further
held that petitioner was indeed constructively dismissed from
service given that he was placed on floating status beyond the
allowable period under the law.?¢

Respondents moved for reconsideration?” which was, however,
denied in a Resolution?® dated August 14, 2012. Undaunted,
they filed a petition for certiorari*® before the CA.

The CA Ruling

In a Decision®® dated February 19, 2014, the CA reversed
and set aside the NLRC ruling, and accordingly, dismissed the
Second Complaint.?! Contrary to the findings of the LA and
the NLRC, the CA held that the Waiver/Quitclaim and Release

22 See id. at 113-115.

23 See Notice of Appeal with Incorporated Memorandum of Appeal dated
February 13, 2012; id. at 116-129.

2 Id. at 66-72.

% Id. at 69.

26 1d. at 69-70.

27 See motion for reconsideration dated June 29, 2012; id. at 73-84.
2 Id. at 86-87.

2 Dated October 24, 2012; id. at 46-64.

30 1d. at 32-39.

3UId. at 38.
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operated to sever the employer-employee relationship between
respondents and petitioner. As such, petitioner had no more
cause of action against respondents when he filed the Second
Complaint more than seven (7) months later, or on September
14, 2011.%

Aggrieved, petitioner moved for reconsideration,* but was
denied in a Resolution** dated July 25, 2014; hence, this petition.

The Issue Before the Court

The issue for the Court’s resolution is whether or not the
CA correctly ruled that the Waiver/Quitclaim and Release
precluded petitioner from filing the Second Complaint for illegal
dismissal against respondents.

The Court’s Ruling
The petition is meritorious.

“To justify the grant of the extraordinary remedy of certiorari,
petitioners must satisfactorily show that the court or quasi-judicial
authority gravely abused the discretion conferred upon it. Grave
abuse of discretion connotes judgment exercised in a capricious
and whimsical manner that is tantamount to lack of jurisdiction.
To be considered ‘grave,” discretion must be exercised in a
despotic manner by reason of passion or personal hostility, and
must be so patent and gross as to amount to an evasion of positive
duty or a virtual refusal to perform the duty enjoined by or to
act at all in contemplation of law.”?

“In labor disputes, grave abuse of discretion may be ascribed
to the NLRC when, inter alia, its findings and the conclusions
reached thereby are not supported by substantial evidence. This

32 Id. at 36-38.
33 See motion for reconsideration dated March 25, 2014; id. at 169-176.
3 1d. at 41-45.

35 Omni Hauling Services, Inc. v. Bon, G.R. No. 199388, September 3,
2014, 734 SCRA 270, 277, citing Ramos v. BPI Family Savings Bank,
Inc., G.R. No. 203186, December 4, 2013, 711 SCRA 598, 596-597.
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requirement of substantial evidence is clearly expressed in Section
5, Rule 133 of the Rules of Court which provides that ‘[i]n
cases filed before administrative or quasi-judicial bodies, a fact
may be deemed established if it is supported by substantial
evidence, or that amount of relevant evidence which a reasonable
mind might accept as adequate to justify a conclusion.’”3¢

Guided by the foregoing considerations, the Court finds that
the CA erred in ascribing grave abuse of discretion on the part
of the NLRC when it ruled that petitioner was constructively
dismissed by respondents, considering that the same is supported
by substantial evidence and in accord with prevailing law and
jurisprudence, as will be explained hereunder.

A judicious review of the records reveals the following timeline:
(a) on September 28, 2010, petitioner was placed on floating status
by respondents; (b) on November 11, 2010, petitioner filed the
First Complaint for money claims such as wages, overtime pay,
premium pay for holidays and rest days, night shift differentials,
13™ month pay, and service incentive leave pay, against respondents;
(¢) on February 3, 2011, petitioner executed a Waiver/Quitclaim
and Release in settlement of the First Complaint; and (d) on
September 14, 2011, or more than 11 months from the time
petitioner was placed on floating status, he filed the Second
Complaint, this time for illegal dismissal, against respondents.
Pertinent portions of the Waiver/Quitclaim and Release read:

a) I withdraw my complaint against above-named respondent/s;

b) I received the amount of cash - £5,000.00 and Industry Bank
Check No. 1074928 dtd. 2/15/ (sic) - £5,000.00 in the total amount
of Ten Thousand Pesos (P10,000.00) for and [in] consideration of
the settlement of all my claims, which might have arisen as
consequence of my employment;

c) I am aware of the effects and consequences of this instrument;

d) T was not forced, threatened, intimidated, coerced nor was I
subjected to undue influence or violence to agree to an amicable
settlement of this case;

36 1d. at 277-278.
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e) I am freely and voluntarily signing this document.’’

It cannot be pretended that the foregoing Waiver/Quitclaim
and Release only pertained to the First Complaint, which had
for its causes of action the following: (¢) underpayment of wages;
(b) non-payment of overtime pay, holiday pay, rest day pay,
night shift differentials, 13" month pay, and service incentive
leave pay; and (¢) refund of cash bond.*® Hence, the res judicata
effect’ of this settlement agreement should only pertain to the
aforementioned causes of action and not to any other unrelated
cause/s of action accruing in petitioner’s favor after the execution
of such settlement, i.e., illegal dismissal. Further, the Waiver/
Quitclaim and Release cannot be construed to sever the employer-
employee relationship between respondents and petitioner, as
the CA would put it, simply because there is nothing therein
that would operate as such. Perforce, the CA erred in dismissing
the Second Complaint on the ground that there is no more
employer-employee relationship between respondents and
petitioner upon the filing of the same.

On the issue of constructive dismissal, the LA and the NLRC
correctly ruled in favor of the petitioner.

Case law provides that the concept of temporary “off-detail”
or “floating status” of security guards employed by private
security agencies — a form of a temporary retrenchment or lay-
off — relates to the period of time when security guards are in
between assignments or when they are made to wait after being
relieved from a previous post until they are transferred to a
new one. This takes place when the security agency’s clients
decide not to renew their contracts with the agency, resulting
in a situation where the available posts under its existing contracts
are less than the number of guards in its roster. It also happens

37 See rollo, p. 97.
3 1d. at 113.

3% A compromise agreement, once entered into, has the effect and the
authority of res judicata upon the parties. (See Magbanua v. Uy, 497 Phil.
511, 518-519 [2005].)
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in instances where contracts for security services stipulate that
the client may request the agency for the replacement of the
guards assigned to it, even for want of cause, such that the
replaced security guard may be placed on temporary “off-detail”
if there are no available posts under the agency’s existing
contracts. As the circumstance is generally outside the control
of the security agency or employer, the Court has ruled that when
a security guard is placed on a “floating status,” he or she does
not receive any salary or financial benefit provided by law.*

To clarify, placing a security guard in temporary “off-detail”
or “floating status” is part of management prerogative of the
employer-security agency and does not, per se, constitute a
severance of the employer-employee relationship. However, being
an exercise of management prerogative, it must be exercised in
good faith — that is, one which is intended for the advancement
of the employer’s interest and not for the purpose of defeating
or circumventing the rights of the employees under special laws
or under valid agreements.*! Moreover, due to the grim economic
consequences to the security guard in which he does not receive
any salary while in temporary “off-detail” or “floating status,”
the employer-security agency should bear the burden of proving
that there are no posts available to which the security guard
temporarily out of work can be assigned.*” Furthermore, the
security guard must not remain in such status for a period of
more than six (6) months; otherwise, he is deemed terminated.
The Court’s ruling in Nationwide Security and Allied Services,
Inc. v. Valderama® is instructive on this matter, to wit:

In cases involving security guards, a relief and transfer order in
itself does not sever employment relationship between a security
guard and his agency. An employee has the right to security of tenure,

40 See Exocet Security and Allied Services Corporation v. Serrano,
G.R. No. 198538, September 29, 2014, 737 SCRA 40, 50; citations omitted.

41 See Lopez v. Irvine Construction Corp., G.R. No. 207253, August
20, 2014, 733 SCRA 589, 602.

42 See Pido v. NLRC, 545 Phil. 507, 516 (2007).
43659 Phil. 362 (2011).
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but this does not give him a vested right to his position as would
deprive the company of its prerogative to change his assignment or
transfer him where his service, as security guard, will be most
beneficial to the client. Temporary off-detail or the period of time
security guards are made to wait until they are transferred or
assigned to a new post or client does not constitute constructive
dismissal, so long as such status does not continue beyond six months.

The onus of proving that there is no post available to which
the security guard can be assigned rests on the employer x x x.*
(Emphases and underscoring supplied)

In the case at bar, it is undisputed that from September 28,
2010 until he filed the Second Complaint on September 14,
2011, or a total of more than 11 months, petitioner was placed
on a temporary “off-detail” or “floating status” without any
salary or benefits whatsoever. In fact, despite repeated follow-
ups at the QGSIA Office, he failed to get a new post or assignment
from respondents purportedly for lack of vacancy. However,
records are bereft of any indication or proof that there was
indeed no posts available to which petitioner may be assigned.
Therefore, in view of their unjustified failure to place petitioner
back in active duty within the allowable six (6)-month period
and to discharge the burden placed upon it by prevailing
jurisprudence, the Court is constrained to hold respondents liable
for petitioner’s constructive dismissal.

WHEREFORE, the petition is GRANTED. The Decision
dated February 19, 2014 and the Resolution dated July 25, 2014
of the Court of Appeals in CA-G.R. SP No. 127275 are hereby
REVERSED and SET ASIDE. Accordingly, the Decision dated
May 31, 2012 and the Resolution dated August 14,2012 of the
National Labor Relations Commission in NLRC LAC No. 02-
000760-12/NLRC RAB-CAR Case No. 09-0346-11 are
REINSTATED.

SO ORDERED.

Sereno, C.J. (Chairperson), Leonardo-de Castro, Bersamin,
and Perez, JJ., concur.

4 Id. at 369-370.
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FIRST DIVISION
[G.R. No. 166581. December 7, 2015]

SOLIDBANK CORPORATION, petitioner, vs. COURT OF
APPEALS, NATIONAL LABOR RELATIONS
COMMISSION, and DANILO H. LAZARO, respondents.

[G.R. No. 167187. December 7, 2015]

DANILO H. LAZARO, petitioner, vs. COURT OF APPEALS,
NATIONAL LABOR RELATIONS COMMISSION
and SOLIDBANK CORPORATION, respondents.

SYLLABUS

1. REMEDIAL LAW; MOTIONS; MOTION FOR
RECONSIDERATION; AMOTION FOR RECONSIDERATION
ON THE AMENDED DECISION DOES NOT PARTAKE
THE NATURE OF A PROHIBITED PLEADING BECAUSE
THE AMENDED DECISION IS AN ENTIRELY NEW
DECISION WHICH SUPERSEDES THE ORIGINAL, FOR
WHICH A NEW MOTION FOR RECONSIDERATION
MAY BE FILED AGAIN; AMENDED JUDGMENT AND
SUPPLEMENTAL JUDGMENT, DISTINGUISHED.—
Anent the issue of Lazaro’s “second” motion for reconsideration,
we disagree with the bank’s contention that it is disallowed
by the Rules of Court. Upon thorough examination of the
procedural history of this case, the “second” motion does not
partake the nature of a prohibited pleading because the Amended
Decision is an entirely new decision which supersedes the
original, for which a new motion for reconsideration may be
filed again. We pointed out in Planters Development Bank v.
Sps. Lopez that “[t]here is also no merit to the respondents’
argument that Planters Bank’s motion for reconsideration is
disallowed under Section 2, Rule 52 of the Rules of Court.
X X X [TThere is a difference between an amended judgment
and a supplemental judgment. In an amended judgment, the
lower court makes a thorough study of the original judgment
and renders the amended and clarified judgment only after
considering all the factual and legal issues. The amended and
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clarified decision is an entirely new decision which supersedes
or takes the place of the original decision. On the other hand,
a supplemental decision does not take the place of the original;
it only serves to add to the original decision.” We thus rule
that the appellate court did not err in not denying Lazaro’s
Motion for Reconsideration/Clarification on the Amended
Decision because its filing is allowed under the rules.

2. LABOR AND SOCIAL LEGISLATION; LABOR

RELATIONS; TERMINATION OF EMPLOYMENT; IF
REINSTATEMENT IS NOT POSSIBLE, AN ILLEGALLY
DISMISSED EMPLOYEE IS ENTITLED TO SEPARATION
PAY AND BACKWAGES, COMPUTED USING HIS GROSS
MONTHLY PAY, INCLUSIVE OF ALLOWANCES AND
OTHER BENEFITS OR THEIR MONETARY
EQUIVALENT, BUT SUCH AMOUNTS MUST BE DULY
PROVED BEFORE IT MAY BE GRANTED BY THE
COURT.— As regards the alleged erroneous computation of
Lazaro’s monthly pay, it has been settled that if reinstatement
is not possible, an illegally dismissed employee is entitled to
separation pay and backwages, computed using his gross
monthly pay, inclusive of allowances and other benefits or
their monetary equivalent. Such amounts however must be duly
proved before it may be granted by the Court. We are, however,
compelled to deny Lazaro’s prayer to include in his gross
monthly salary the allowances and benefits outlined in his
petition. The records are bereft of evidence to serve as a backbone
for the allowances and benefits he desires. We therefore retain
the amount of P53,962.64 as his gross monthly pay, which
remains uncontested by both parties.

3. ID.; ID.; ID.; WHERE REINSTATEMENT IS NO LONGER

FEASIBLE, SEPARATION PAY MUST BE AWARDED
COMPUTED ONLY UP TO THE TIME THE EMPLOYER
CEASED OPERATIONS DUE TO LEGITIMATE
BUSINESS REASONS, FOR AN EMPLOYER CANNOT
BE HELD LIABLE TO PAY SEPARATION PAY BEYOND
SUCH CLOSURE OF BUSINESS BECAUSE EVEN IF THE
ILLEGALLY DISMISSED EMPLOYEES WOULD BE
REINSTATED, THEY COULD NOT POSSIBLY WORK
BEYOND THE TIME OF THE CESSATION OF ITS
OPERATION.— [S]eparation pay must be duly awarded to
Lazaro because reinstatement is no longer feasible. However,
the Court has consistently ruled that the same must be computed



VOL. 774, DECEMBER 7, 2015 213

Solidbank Corporation vs. Court of Appeals, et al.

only up to the time the employer ceased operations. It cannot
be held liable to pay separation pay beyond such closure of
business because even if the illegally dismissed employees would
be reinstated, they could not possibly work beyond the time of
the cessation of its operation. This is especially true when the
closure was “due to legitimate business reasons and not merely
an attempt to defeat the order of reinstatement.” Considering
that Solidbank ceased operations in 2000, Lazaro may then
rightfully be considered as covered by the Solidbank-Metrobank
Merger-Integration Agreement. The agreement dictates that
separation pay will be given to Solidbank employees not absorbed
by Metrobank, with the gross monthly pay increased by 150%.
x X X. We thus compute Lazaro’s separation pay from the time
of his employment in 21 December 1992 up to the cessation
of Solidbank’s business in 31 July 2000 or 7.64 years, multiplied
by his gross monthly pay increased by 150%.

4. ID.; ID.; ID.; BACKWAGES SHOULD BE COMPUTED
FROM THE TIME OF DISMISSAL UP TO THE TIME
OF CESSATION OF BUSINESS ONLY, FOR TO
COMPUTE BACKWAGES BEYOND THE DATE OF THE
CESSATION OF BUSINESS WOULD BE UNJUST,
CONFISCATORY, AND VIOLATIVE OF THE
CONSTITUTION DEPRIVING THE EMPLOYER OF HIS
PROPERTY RIGHTS.— [Blackwages are computed from
the time of dismissal until the finality of the decision ordering
separation pay, and not merely until promulgation of the Court’s
decision. However, considering that Solidbank ceased operations
in 31 July 2000, we must compute backwages only up to the
time of such cessation. To compute “backwages beyond the
date of the cessation of business would not only be unjust, but
confiscatory, as well as violative of the Constitution depriving
the employer of his property rights.” Using this yardstick, we
therefore compute Lazaro’s backwages from the time of his
illegal dismissal on 21 December 1992 up to the time when
Solidbank ceased operations on 31 July 2000, or 91.67 months,
multiplied by his gross monthly pay earlier determined.

5. ID.; ID.; ID.; THE AWARD OF MORAL AND EXEMPLARY
DAMAGES CANNOT BE JUSTIFIED SOLELY UPON
THE PREMISE THAT THE EMPLOYER DISMISSED
THE EMPLOYEE WITHOUT AUTHORIZED CAUSE
AND DUE PROCESS.— We have said that while “dismissal
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may be contrary to law but by itself alone, it does not establish
bad faith to entitle the dismissed employee to moral damages.”
We must note that “bad faith does not simply connote bad
judgment or negligence — it imports a dishonest purpose or
some moral obliquity and conscious doing of wrong. It means
a breach of a known duty through some motive or interest or
ill-will that partakes of the nature of fraud.” The award of
moral and exemplary damages thus cannot be justified solely
upon the premise that the employer dismissed his employee
without authorized cause and due process.”

6. ID.; ID.; ID.; ATTORNEY’S FEES MAY BE AWARDED

ONLY WHEN THE EMPLOYEE IS ILLEGALLY
DISMISSED IN BAD FAITH AND IS COMPELLED TO
LITIGATE OR INCUR EXPENSES TO PROTECT HIS
RIGHTS BY REASON OF THE UNJUSTIFIED ACTS OF
HIS EMPLOYER, BUT THERE MUST ALWAYS BE A
FACTUAL BASIS FOR THE AWARD THEREOF.— On
the matter of attorney’s fees, we have established that “attorney’s
fees may be awarded only when the employee is illegally
dismissed in bad faith and is compelled to litigate or incur
expenses to protect his rights by reason of the unjustified acts
of his employer.” However, “[t]here must always be a factual
basis for the award of attorney’s fees. This is consistent with
the policy that no premium should be placed on the right to
litigate.” After reviewing the records, we see no evidence
that Lazaro’s dismissal was tainted with bad faith nor is there
any basis for the award of attorney’s fees. We therefore delete
the award of damages and attorney’s fees.

APPEARANCES OF COUNSEL

De Jesus Manimtim & Associates for D. Lozaro.

DECISION

SERENO, C.J.:

We resolve the Petitions for Review filed by Solidbank
Corporation (Solidbank) in G.R. No. 166581, and Danilo H.
Lazaro (Lazaro) in G.R. No. 167187 from the 19 January 2004
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Decision,' 01 July 2004 Amended Decision,? and 14 January
2005 Resolution® of the Court of Appeals (CA) in CA-G.R. SP
No. 73629.

THE FACTS

As culled from the CA, the antecedent facts are as follows:

Petitioner Danilo H. Lazaro (Lazaro) joined respondent Solidbank
Corporation on December 21, 1992. He rose from the ranks until
he became Vice President, Head of the Branch Banking Group,
Region 6 (Southern Luzon branches).

On August 21, 1995, the Imus branch, one of the bank’s branches
under Lazaro, was audited for the first time by the bank’s internal
auditors, known as the Audit and Credit Examination Services
(ACES). The audit uncovered certain irregularities committed by
the branch manager and the accountant involving loan releases without
proper documentation and approval of the Region Head and other
appropriate approving bodies. Respondent bank was allegedly
defrauded in the amount of P43 million through the fraudulent acts
and/or activities allegedly committed by some officers of the said
branch office, in connivance with some individual borrowers.

Lazaro immediately tendered his resignation effective February
15, 1996, out of delicadeza, when his name was dragged by the
ACES Audit Report into the Imus branch loan anomaly with a
sweeping allegation “that he has given blanket authority to all the
Branch Managers in his region to commit loans up to P1 Million
subject to his confirmation.” He was not however included among
those criminally charged by the bank.

Lazaro’s resignation was not accepted by respondent bank president
Vistan who categorically cleared him of any liability on the Imus
case with the assurance that he (Vistan) personally, does not believe
that petitioner Lazaro has anything to do with the said irregularity.
Respondent Vistan persuaded Lazaro to stay and help resolve the

' Rollo, (G.R. No. 167187); pp. 79-89, penned by CA Associate Justice
Eliezer R. De Los Santos, and concurred by Associate Justices B.A. Adefuin-
De La Cruz and Jose C. Mendoza (now a Member of this Court).

2 Id. at 73-77.
3 1d. at 67-71.
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Imus case. Thus was then assigned in a special project attached to
the office of the legal counsel.

Pursuant to respondent Vistan’s instruction to concentrate on
the Imus branch loans, Lazaro worked and coordinated closely with
the bank’s legal counsel. The bank filed criminal charges against
several persons including the Imus Branch Manager, the accountant
and four borrowers.

Petitioner’s Christmas bonus which was credited to his account
on November 13, 1996 was ordered reversed by a debit memo from
respondent’s bank Human Resource Department (HRD) on November
15, 1996. Aggrieved, Lazaro wrote a letter to respondent Vistan
seeking clarification. There was no response from respondent Vistan.

On December 13, 1996, petitioner Lazaro was told by Ed
Buenaventura of the Motorpool Section to surrender his service car.
Later, Lazaro found out that his payroll for December 1-15, 1996
was not credited to his payroll account. He thus wrote another letter
to respondent Vistan reiterating his earlier request for clarification.
Again, there was no answer.

Lazaro requested for a meeting with respondent Vistan. On January
7, 1997, they met together with respondent SVP Jazmines at the
latter’s office. Ten (10) months and twenty two (22) days after Lazaro
was assigned to special projects, respondent bank president Vistan
verbally dismissed petitioner Lazaro upon the recommendation of
and after consultation with respondent Senior Vice President Jazmines
because his (Lazaro’s) continued presence “might be used as a basis
to accuse the bank of ‘abetting a senior officer who has been implicated
by a “customer” in a case of public inquiry.” The dismissal was
made retroactive November 30, 1996, more that [sic] a month before
he was informed of his dismissal.

On April 24, 1997, petitioner Lazaro filed a complaint for illegal
dismissal, non-payment of earned wages and bonus, reinstatement,
backwages including moral and exemplary damages and attorney’s
fees.*

THE LABOR ARBITER RULING

On 8 November 2001, Labor Arbiter (LA) Geobel Bartolabac
issued a Decision® dismissing the Complaint filed by Lazaro.

4 Id. at 81-82.
S Id. at 184-196.
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The LA pointed out that absent any evidence that Lazaro was
still performing the functions of a banker is tantamount to the
bank’s implied acceptance of his voluntary and irrevocable
resignation. However, considering that he was “reasonably made
to believe that his job would be given back to him by virtue of
his earnest effort to recover whatever losses that respondent
bank may have incurred as a result of the alleged scam,”® and
in view of the cessation of the bank’s operation, Lazaro was
awarded the following amounts:

WHEREFORE, premises considered, judgment is hereby rendered
dismissing the complaint for illegal dismissal.

Respondent Solid Bank Corporation is, however, ordered to pay
complainant Danilo H. Lazaro the following:

1. Separation pay

From 12/21/92-6/30/2000 (sic):

(including the imputed service)

P53,962.64 x 8 years = £431,701.12

2. Compensatory benefit:
From 11/30/96-6/30/2000 (temporary date)

P53,962.64 x 42 months/2 = 1,133,215.40

(But not less than P1 million nor more than P1.5 Million)

3. 1996 Christmas bonus: 53,962.64

4. Moral and exemplary damages for

arbitrary reversal of 1996 Christmas bonus. 200,000.00
TOTAL £1,818,879.12

All other claims are also dismissed for lack of merit.

SO ORDERED. (Emphasis in the original)

Both parties appealed to the National Labor Relations
Commission (NLRC), for which a Decision’ promulgated on
17 April 2002 was issued. The NLRC affirmed with modifications
the Decision rendered by LA Bartolabac, by deleting the award
of moral and exemplary damages, as follows:

% Id. at 193.
7 Rollo (G.R. No. 166581), pp. 87-98.
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WHEREFORE, in the light of the foregoing, the two (2) appeals
assailing the Decision in this case are hereby, DISMISSED for lack
of merit.

The appealed Decision is hereby, AFFIRMED with MODIFICATION
by deleting the award of moral and exemplary damages.

SO ORDERED.

Both parties moved for the reconsideration of the April 2002
Decision, but the motions were denied by the NLRC in a
Resolution® promulgated on 22 August 2002, as follows:

Accordingly, the motion for reconsideration filed by complainant-
appellant and partial motion for reconsideration filed by respondents-
appellants are denied for lack of merit.

No further motion for reconsideration shall be entertained.
SO ORDERED.
THE CA RULING

Upon appeal of Lazaro, the CA, in its 19 January 2004
Decision, ° ruled that reassignment does not sever the tie between
the employer and the employee. The fact that Solidbank still
exercised control over Lazaro and assigned him to tasks that
was deemed necessary for the bank indicates that there was no
severance of the employer-employee relationship. Nonetheless,
considering the cessation of the bank’s operation, the appellate
court was constrained to award Lazaro separation pay, backwages
and other amounts due him, to wit:

WHEREFORE, the petition is GRANTED. The NLRC resolution
and decision dated August 22, 2002 and April 17,2002, respectively,
are hereby SET ASIDE. Finding petitioner Danilo Lazaro illegally
dismissed, the November 8, 2001 decision of the Labor Arbiter is
hereby MODIFIED. Respondent Solidbank Corporation is hereby
ordered to pay petitioner Lazaro the following:

8 1d. at 99-103.

® Supra note 1.
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1. Separation pay for every year of
service starting December 21, 1992
up to the promulgation of this
decision to be computed based on
150% of the gross monthly pay for
every year of service per Category
2 of the Solidbank-Metrobank
Merger

(11 years) £80,943.96 x 11 = P890,383.56
2. Backwages computed from the time

of illegal dismissal £53,962.64 x 6 = 323,775.84

years
3. Compensatory benefit computed

from November 1996 up to June

2000 at the rate of £53,962.64 x 42 = 1,133,215.40

months/2
4. Payment of 1996 Christmas bonus = 53,962.64
5. Payment of unpaid salary for

December 1996 = 53,962.64
6. Moral and exemplary damages = 200,000.00

TOTAL $£2,655,300.08

7. Attorneys fees equivalent to ten
percent (10%) of the sum of all the
above = 265,530.00

GRAND TOTAL $2,920,830.08

SO ORDERED. (Emphasis in the original)

On 3 February 2004 and 5 May 2004, Solidbank filed its
Motion for Reconsideration'® and Supplemental Motion for
Reconsideration'! respectively. Lazaro also filed his Motion for
Clarification and/or Partial Motion for Reconsideration'? on
27 January 2004.

10 Rollo (G.R. No. 167187), pp. 456-465.
14, at 473-483.
12 1d. at 439-448.
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On 1 July 2004, the appellate court issued an Amended
Decision, ' correcting the amount of separation pay, backwages
and unpaid salary for December 1996, as follows:

[On separation pay]

However, We agree with Solidbank’s assertion that petitioner is
no longer entitled to an increase in the original award for separation
pay given by the NLRC considering that petitioner did not question
the same in his petition. Hence, the amount of £890,383.56 shown
in Item No. 1 (decretal portion of our January 19, 2004 Decision)
representing petitioner’s separation pay starting December 21, 1992
up to the promulgation of this decision is hereby corrected and
reverted to the sum awarded by the NLRC in the total amount of
P431,701.12.

X X X XXX X X X
[On backwages]

We hold that petitioner was illegally dismissed and is therefore
entitled to backwages. However, We admit error in the computation
of the same (Item No. 2, decretal portion, January 19, 2004
Decision) due to inadvertence. This Court multiplied his monthly
salary of £53,962.64 by 6 years instead of 43 months, thus awarding
only P323,775.84. To arrive at the correct amount of petitioner’s
backwages, we have to multiply his monthly salary by 43 months,
viz.: P53.962.64 x 43 = P2.320.993.52 less P40,375.10 =
P£2,280,018.42. This answers petitioner’s motion for clarification
and/or partial motion for reconsideration.

[On the unpaid salary for December 1996]

This Court also noticed a typographical error in encoding the
amount of petitioner’s unpaid salary for December 1996 as £53,962.64
when it should only be £40,375.10 representing his basic salary, as
prayed for in the petitioner before Us. (Emphasis in the original)

Lazaro filed another Motion for Reconsideration/Clarification'*
on 26 July 2004, which the CA partially granted in a Resolution'®

13 Supra note 2.
4 Rollo (G.R. No. 167187), pp. 512-526.

15 Supra note 3.
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promulgated on 14 January 2005. The appellate court again
corrected the amount of separation pay, backwages and unpaid
salary for December 1996 by reviewing Lazaro’s gross monthly
pay, including all allowances and benefits due to him:

We are taking cognizance of the oversight committed in the
computation of the separation pay and backwages. However,
considering that the Court cannot determine the other benefits
allegedly enjoyed regularly by the petitioner to come up with his
gross monthly salary, We based the gross monthly salary of petitioner
in the amount of P53,962.64 according to the submitted evidence
which were not contested by the private respondent. It is also noted
that petitioner never questioned the computation of his monthly
salary at P53,962.64 as contained in the decisions and resolutions
of the Labor Arbiter, NLRC and this Court. Hence, in Our Amended
Decision dated July 1, 2004, a re-computation of the separation pay
and backwages due petitioner was made.

X XX X XX X XX

Petitioner correctly argues that in the computation of the separation
pay and backwages, the whole amount of his salaries plus benefits,
bonuses and general increases to which he would have been entitled
shall be included. However, the record is bereft of any evidence
showing the other monthly benefits, bonuses, etc., aside from his
monthly salary of £53,962.64 which is not contested by both parties.

With respect to the 150% gross monthly salary pay for every
year of service as separation pay based on the Solidbank-MetroBank
Merger Agreement, We believe that the petitioner is not entitled to
such benefit. He did not apply for the same and he was not offered
said separation benefits by the respondent bank.

The computation of the separation pay should be based on the
petitioner’s proven monthly salary (£53,962.64) from December
21, 1992 up to the promulgation of this resolution or for such
additional years upon final execution. Likewise, petitioner’s
backwages should be computed based on petitioner’s proven
monthly salary (P53,962.64) from the time of his illegal dismissal
on November 30, 1996 up to the promulgation of this resolution.
(Emphasis in the original)

Below is a summary of the fallo of the Decision, Amended
Decision and Resolution issued by the appellate court:
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19 January 2004
Decision

1 July 2004
Amended
Decision

14 January
2005 Resolution

For every year of]
service  starting
From December 21,
1992 up to the
promulgation of this
Decision to be
computed based on
150% of the gross
monthly pay for
every year of service
per Category 2 of
the Solidbank-
Metrobank Merger
at the rate of]
P80,943.96 x 11 years

£890,383.56

Separation pay

From December
21, 1992 up to
June 30, 2000
(including the
imputed service)
P53,962.64 x 8
years =

£431,701.12

From December
21 1992 up to the
promulgation of
this Decision
(January 2005) to
be computed by
multiplying the
monthly salary
(P53,962.64) by
12 years

P53,962.64x 12 =

P647,551.68

Computed from the
time of illegal
dismissal at the rate
of P53,962.64 x 6
years

Backwages

$323,755.84

Computed from
the time of
illegal dismissal
on November 30,
1996 up to June
30, 2000

P53,962.64 x 43
mos.—P40,375.10
(representing
December 1996
basic salary as
prayed and
awarded)

P2,280,018.42

Computed by
multiplying the
monthly salary
(P53,962.64) by
the number of
months from his
illegal dismissal
on November 30,
1996 up to the
promulgation of
this decision
P53,962.64 x 98
months

£5,288,338.70

Compensatory
benefit

Computed from
November 1996 up
to June 2000 at the
rate of £53,962.64
x 42 months/2

£1,133,215.40

Computed from
November 1996
up to June 2000
at the rate of
P53,962.64 x 42
months/2

£1,133,215.40

Computed from
November 1996
up to June 2000 at
the rate of
P53,962.64 x 42
months/2

£1,133,215.40
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Payment of 1996 | P53,962.64 P£53,962.64 P53,962.64
Christmas bonus

Payment of unpaid | ps3 96264 P40,375.10 | None
salary for December

1996

Moral and
exemplary damages £200,000.00 £200,000.00 $£200,000.00

TOTAL $2,655,300.08 | P4,139,272.68 | 7,323,068.42

Attorney’s  fees

equivalent to ten
percent (10%) of $265,530.00 P413,927.26 $732,306.84

the sum of all the
above

GRAND TOTAL | $2,920,830.08 | P4,553,199.94 | P8,055,375.26

Hence, these petitions.

Lazaro filed his Comment'® to Solidbank’s petition (G.R.
No. 166581) on 15 June 2005, while the latter filed its Reply!’
on 20 July 2005. On the other hand, Solidbank filed its Comment'®
to Lazaro’s petition (G.R. No. 167187) on 12 August 2005,
while the latter filed his Reply' on 24 March 2006.

In G.R. No. 166581, Solidbank argues that the CA gravely
abused its discretion in not denying Lazaro’s “second” Motion
for Reconsideration/Clarification because it was filed without
leave of court and in clear violation of the prohibition on filing
a second motion for reconsideration. Moreover, Solidbank insists
that the CA erred in awarding damages and attorney’s fees despite
the lack of legal, factual or equitable basis for these awards.

In G.R. No. 167187, Lazaro argues that there is sufficient
evidence on record to prove that all the allowances and benefits

16 Rollo (G.R. No. 166581), pp. 228-255.
17 Id. at 365-374.
% Rollo (G.R. No. 167187), pp. 675-684.
1 Id. at 731-739.
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(e.g., accruing vacation leave, profit sharing, car benefits) he
prays for have been consistently given to him, and thus forms
part of his salary. Thus, he asserts that the monetary awards
must be based on his gross monthly pay of £75,912.00 (basic
salary with cost of living allowance, inclusive of all benefits
and allowances)? instead of only 53,962.64 (basic salary with
cost of living allowance). He further insists that his separation
pay must include other benefits?! in the total amount of
$£3,270,491.00.

We now rule on the final review of the case.
THE ISSUES
From the foregoing, we reduce the issues to the following:

1. Whether or not the appellate court erred in not denying
the “second” Motion for Reconsideration/Clarification
filed by Lazaro;

20 Id. at 56-57. Lazaro arrived at the amount of £75,912.00 using the
following computation:

Basic Salary £28,330.00
Representation/Cost of Living Allowance 25,633.00
Other Benefits:
Gasoline 2,000.00
Car Maintenance (£8,000.00/12 mos.) 670.00
Medicine Allowance (£2,000.00/12 mos.) 167.00
Mid Year Bonus (£53,953.00 x 2 mos./12) 8,994.00
Christmas Bonus (P53,963.00 x 2.25 mos./12) 10.118.00
Total Gross Monthly Pay £75,912.00
2l Id. at 57. Total Gross Monthly Pay £75,912.00
x 12 years
£910,944.00
Add Other Benefits:
Accrued Sick/Vacation Leave P431,704.00
Car Benefits at £600,000.00
every five (5) years from 1996 and 2005 £1,800,000.00
Profit Sharing (guaranteed 2 months) 971,334.00
Unpaid 1996 Christmas Bonus 67,453.30
Grand Total Separation Pay £3,270,494.00
(1.25 mos. differential) (as of January 2005, the

promulgation date)
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2. Whether or not the appellate court erred in computing
Lazaro’s gross monthly pay; and

3. Whether or not the CA rightly awarded damages and
attorney’s fees to respondent.

OUR RULING

Before we proceed, this Court laments the convoluted
procedural mishaps attending these consolidated cases. However,
it may not be amiss to point out that in the instant petitions,
both parties did not question the appellate court’s finding of
illegal dismissal. What is before us — the monetary awards —
are but a consequence of the finding of illegal dismissal. We
shall therefore dispose of the procedural issues first, then proceed
to the discussion of the awards.

The Amended Decision is an entirely
new decision which supersedes the
original decision, for which a new
motion for reconsideration may be
filed again.

Anent the issue of Lazaro’s “second” motion for
reconsideration, we disagree with the bank’s contention that it
is disallowed by the Rules of Court. Upon thorough examination
of the procedural history of this case, the “second” motion does
not partake the nature of a prohibited pleading because the
Amended Decision is an entirely new decision which supersedes
the original, for which a new motion for reconsideration may
be filed again.

We pointed out in Planters Development Bank v. Sps. Lopez*
that “[t]here is also no merit to the respondents’ argument that
Planters Bank’s motion for reconsideration is disallowed under
Section 2, Rule 52 of the Rules of Court. x x x [T]here is a
difference between an amended judgment and a supplemental
judgment. In an amended judgment, the lower court makes a

22 G.R. No. 186332, 23 October 2013, 708 SCRA 481, 492-493, citing
Magdalena Estate, Inc. v. Caluag, 120 Phil. 338, 342 (1964); See Lee v.
Trocino, 607 Phil. 690, 696 (2009).
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thorough study of the original judgment and renders the amended
and clarified judgment only after considering all the factual
and legal issues. The amended and clarified decision is an entirely
new decision which supersedes or takes the place of the original
decision. On the other hand, a supplemental decision does not
take the place of the original; it only serves to add to the original
decision.”

We thus rule that the appellate court did not err in not denying
Lazaro’s Motion for Reconsideration/Clarification on the
Amended Decision because its filing is allowed under the rules.

Separation pay and backwages must
include the gross monthly salary of
the dismissed employee, inclusive of
all the allowances and benefits or
their monetary equivalent, subject
to evidentiary proof.

As regards the alleged erroneous computation of Lazaro’s
monthly pay, it has been settled that if reinstatement is not
possible, an illegally dismissed employee is entitled to separation
pay and backwages, computed using his gross monthly pay,
inclusive of allowances and other benefits or their monetary
equivalent.® Such amounts however must be duly proved before
it may be granted by the Court.

We are, however, compelled to deny Lazaro’s prayer to include
in his gross monthly salary the allowances and benefits outlined
in his petition. The records are bereft of evidence to serve as
a backbone for the allowances and benefits he desires. We
therefore retain the amount of £53,962.64 as his gross monthly
pay, which remains uncontested by both parties.?

a. Separation pay

Consequently, separation pay must be duly awarded to Lazaro
because reinstatement is no longer feasible. However, the Court

3 Manila Jockey Club, Inc. v. Trajano, G.R. No. 160982, 26 June 2013.
24 Rollo (G.R. No. 167187), p. 69.
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has consistently ruled that the same must be computed only up
to the time the employer ceased operations.? It cannot be held
liable to pay separation pay beyond such closure of business
because even if the illegally dismissed employees would be
reinstated, they could not possibly work beyond the time of the
cessation of its operation.?® This is especially true when the
closure was “due to legitimate business reasons and not merely
an attempt to defeat the order of reinstatement.”?’

Considering that Solidbank ceased operations in 2000, Lazaro
may then rightfully be considered as covered by the Solidbank-
Metrobank Merger-Integration Agreement.”® The agreement
dictates that separation pay will be given to Solidbank employees
not absorbed by Metrobank, with the gross monthly pay increased
by 150%.

We disagree with the CA that Lazaro is not covered by the
Merger-Integration Agreement because he did not apply for the
same and was not offered separation pay.” The argument
behooves logic, for how can Metrobank offer him the agreement
when he was illegally dismissed as early as November 1996
and the merger only took place in June 2000. Following the
premise that an illegal dismissal is a void dismissal, then Lazaro
is still considered to have been employed until the merger took
place. He may therefore be considered as not having received
any offer from Metrobank to join the new company.

We thus compute Lazaro’s separation pay from the time of
his employment in 21 December 1992 up to the cessation of
Solidbank’s business in 31 July 2000 or 7.64 years, multiplied
by his gross monthly pay increased by 150%.

3 Industrial Timber Corporation Stanply Operations v. NLRC, 323
Phil. 753 (1996).

26 polymer Rubber Corporation v. Salamuding, G.R. No. 185160, 24
July 2013, 702 SCRA 153, citing J.A.T. General Services v. NLRC, 465
Phil. 785, 798-799 (2004).

27 Id., citing Chronicle Securities Corp. v. NLRC, 486 Phil. 560 (2004).
2 Rollo (G.R. No. 167187), pp. 315-318.
2 Id. at 70.
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b. Backwages

On the other hand, backwages are computed from the time
of dismissal until the finality of the decision ordering separation
pay, and not merely until promulgation of the Court’s decision.*
However, considering that Solidbank ceased operations in 31
July 2000, we must compute backwages only up to the time of
such cessation. To compute “backwages beyond the date of the
cessation of business would not only be unjust, but confiscatory,
as well as violative of the Constitution depriving the employer
of his property rights.”?!

Using this yardstick, we therefore compute Lazaro’s backwages
from the time of his illegal dismissal on 21 December 1992 up
to the time when Solidbank ceased operations on 31 July 2000,
or 91.67 months, multiplied by his gross monthly pay earlier
determined.

Damages and attorney’s fees may
only be awarded when the employee
is illegally dismissed in bad faith and
compelled to litigate to protect his
rights by reason of the unjustified
acts of the employer.

We have said that while “dismissal may be contrary to law
but by itself alone, it does not establish bad faith to entitle the
dismissed employee to moral damages.”*? We must note that
“bad faith does not simply connote bad judgment or negligence
— it imports a dishonest purpose or some moral obliquity and
conscious doing of wrong. It means a breach of a known duty
through some motive or interest or ill-will that partakes of the

30 Bani Rural Bank, Inc. v. De Guzman, G.R. No. 170904, 13 November
2013, 709 SCRA 330.

31 Retuya v. Dumarpa, G.R. No. 148848, 5 August 2003, citing Pizza
Inn/Consolidated Foods Corporation v. NLRC, 162 SCRA 779, 28 June 1988.

32 Lambert Pawnbrokers and Jewelry Corporation v. Binamira, G.R.
No. 170464, 12 July 2010, 624 SCRA 705, citing Manila Water Company,
Inc. v. Peiia, 478 Phil. 68, 84 (2004).
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nature of fraud.”** The award of moral and exemplary damages
thus cannot be justified solely upon the premise that the employer
dismissed his employee without authorized cause and due
process.”*

On the matter of attorney’s fees, we have established that
“attorney’s fees may be awarded only when the employee is illegally
dismissed in bad faith and is compelled to litigate or incur expenses
to protect his rights by reason of the unjustified acts of his
employer.”** However, “[t]here must always be a factual basis
for the award of attorney’s fees. This is consistent with the policy
that no premium should be placed on the right to litigate.”?

After reviewing the records, we see no evidence that Lazaro’s
dismissal was tainted with bad faith nor is there any basis for
the award of attorney’s fees. We therefore delete the award of
damages and attorney’s fees.

We will no longer touch upon the award of 1996 Christmas
bonus and compensatory benefit as these were not appealed by
both parties.

WHEREFORE, the 19 January 2004 Decision, 1 July 2004
Amended Decision and 14 January 2005 Resolution of the CA
in CA-G.R. SP No. 73629 are hereby MODIFIED in that Lazaro
is awarded the following:

(1) separation pay computed from the time of his employment
in 21 December 1992 up to the cessation of Solidbank’s
business in 31 July 2000 or 7.64 years, multiplied by
his gross monthly pay of £53,962.64 increased by 150%,
or a total of P618,411.85;

33 Solidbank Corporation v. Gamier, G.R. Nos. 159460-61, 15 November
2010, 634 SCRA 554, citing Ford Philippines, Inc. v. CA, 335 Phil. 1,
9 (1997).

3 Supra note 28.

35 Pepsi Cola Products Philippines, Inc. v. Santos, 574 Phil. 400 (2008),
citing Pascua v. NLRC, 351 Phil. 48, 74 (1998).

36 14, citing German Marine Agencies, Inc. v. NLRC, 403 Phil. 572,
597 (2001).
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(2) backwages computed from the time of his illegal dismissal
in 30 November 1996 up to 31 July 2000 (the date
Solidbank ceased operations) or 91.67 months, multiplied
by his gross monthly pay of £53,962.64, or a total of
P4,946,755.21;

(3) payment of 1996 Christmas bonus in the amount of
P53,962.64; and

(4) compensatory benefit computed from November 1996
up to June 2000 or 42 months/2, multiplied by his gross
monthly pay of P53,962.64, or a total of P1,133,215.40.

The award of moral and exemplary damages and attorney’s
fees are deleted for lack of basis.

SO ORDERED.

Leonardo-de Castro, Bersamin, Perez, and Perlas-Bernabe,
JJ., concur.

THIRD DIVISION
[G.R. No. 179814. December 7, 2015]

WILFRED N. CHIOK, petitioner, vs. PEOPLE OF THE
PHILIPPINES and RUFINA CHUA, respondents.

[G.R. No. 180021. December 7, 2015]
RUFINA CHUA, petitioner, vs. WILFRED N. CHIOK, and

THE PEOPLE OF THE PHILIPPINES (as an unwilling
co-party petitioner), respondents.
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SYLLABUS

1. REMEDIAL LAW; CRIMINAL PROCEDURE; APPEALS;
IT IS ONLY THE OFFICE OF THE SOLICITOR
GENERAL, AS REPRESENTATIVE OF THE STATE,
WHICH MAY QUESTION THE ACQUITTAL OF THE
ACCUSED VIA A PETITION FOR CERTIORARI UNDER
RULE 65; RATIONALE.— In Villareal v. Aliga, we upheld
the doctrine that it is only the OSG, as representative of the
State, which may question the acquittal of the accused via a
petition for certiorari under Rule 65, x x x The rationale behind
this rule is that in a criminal case, the party affected by the
dismissal of the criminal action is the State and not the private
complainant. The interest of the private complainant or the
private offended party is limited only to the civil liability. In
the prosecution of the offense, the complainant’s role is limited
to that of a witness for the prosecution such that when a criminal
case is dismissed by the trial court or if there is an acquittal,
an appeal therefrom on the criminal aspect may be undertaken
only by the State through the Solicitor General. The private
offended party or complainant may not take such appeal, but
may only do so as to the civil aspect of the case.

2. ID.; ID.; RULE ON DOUBLE JEOPARDY; ELEMENTS.—
The 1987 Constitution, as well as its predecessors, guarantees
the right of the accused against double jeopardy. Section 7,
Rule 117 of the 1985 and 2000 Rules on Criminal Procedure
strictly adhere to the constitutional proscription against double
jeopardy and provide for the requisites in order for double
jeopardy to attach. For double jeopardy to attach, the following
elements must concur: (1) a valid information sufficient in
form and substance to sustain a conviction of the crime charged;
(2) a court of competent jurisdiction; (3) the accused has been
arraigned and had pleaded; and (4) the accused was convicted
or acquitted or the case was dismissed without his express
consent.

3. ID.; ID.; ID.; FINALITY OF ACQUITTAL RULE; IN ORDER
TO GIVE LIFE TO THE RULE ON DOUBLE JEOPARDY,
OUR RULES ON CRIMINAL PROCEEDINGS REQUIRE
THAT A JUDGMENT OF ACQUITTAL IS FINAL,
UNAPPEALABLE, AND IMMEDIATELY EXECUTORY
UPON ITS PROMULGATION.— In order to give life to
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the rule on double jeopardy, our rules on criminal proceedings
require that a judgment of acquittal, whether ordered by the
trial or the appellate court, is final, unappealable, and
immediately executory upon its promulgation. This is referred
to as the “finality-of-acquittal” rule. The rationale for the rule
was explained in People v. Velasco: x x x There were cases,
however, where we recognized certain exceptions to the rule
against double jeopardy and its resultant doctrine of finality-
of-acquittal. In Galman v. Sandiganbayan, we remanded a
judgment of acquittal to a trial court due to a finding of mistrial.
In declaring the trial before the Sandiganbayan of the murder
of former Senator Benigno Simeon “Ninoy” Aquino, Jr., which
resulted in the acquittal of all the accused, as a sham, we found
that “the prosecution and the sovereign people were denied
due process of law with a partial court and biased [ Tanodbayan]
under the constant and pervasive monitoring and pressure
exerted by the authoritarian [p]resident to assure the carrying
out of his instructions.” We considered the acquittal as void,
and held that no double jeopardy attached. In People v. Uy,
we held that by way of exception, a judgment of acquittal in
a criminal case may be assailed in a petition for certiorari
under Rule 65 of the Rules of Court upon clear showing by
the petitioner that the lower court, in acquitting the accused,
committed not merely reversible errors of judgment but grave
abuse of discretion amounting to lack or excess of jurisdiction
or a denial of due process, thus rendering the assailed
judgment void.

4. ID.; ID.; APPEALS; THE RULE APPLICABLE AT THE

TIME OF APPEAL EXPLICITLY PROVIDES THAT THE
RIGHT TO APPEAL IS NOT AUTOMATICALLY
FORFEITED WHEN THE ACCUSED FAILS TO APPEAR
DURING THE PROMULGATION OF JUDGMENT;
EXPLAINED.— Chiok filed his Notice of Appeal on June
18, 1999 at the time when the 1985 Rules on Criminal Procedure
was still in effect. Section 6, Rule 120 of the 1985 Rules on
Criminal Procedure explicitly provides that the right to appeal
is not automatically forfeited when an accused fails to appear
during the promulgation of judgment. x x x The aforecited
section gives the CA the authority to dismiss an appeal for
abandonment if the accused escapes from prison or confinement
or jumps bail or flees to a foreign country during the pendency
of the appeal. This authority to dismiss an appeal is, nevertheless,
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discretionary. When an accused jumps bail during the pendency
of his appeal, the appellate court may exercise its discretion
whether to proceed with the appeal or dismiss it outright. In
several cases, we still proceeded to acquit an accused who
remained at large during the pendency of the appeal.

5. ID.; ID.; JUDGMENTS; AS A RULE, IF THE ACQUITTAL
IS BASED ON REASONABLE DOUBT, THE ACCUSED
IS NOT AUTOMATICALLY EXEMPT FROM CIVIL
LIABILITY WHICH MAY BE PROVED BY
PREPONDERANCE OF EVIDENCE ONLY; APPLICATION
IN CASE AT BAR.— In Castillo v. Salvador and several
cases before it, we ruled that if the acquittal is based on
reasonable doubt, the accused is not automatically exempt from
civil liability which may be proved by preponderance of evidence
only. In this regard, preponderance of evidence is the weight,
credit, and value of the aggregate evidence on cither side and
is usually considered to be synonymous with the term “greater
weight of the evidence” or “greater weight of the credible
evidence.” Preponderance of evidence is evidence which is
more convincing to the court as worthy of belief than that
which is offered in opposition thereto. While the CA acquitted
Chiok on the ground that the prosecution’s evidence on his
alleged misappropriation of Chua’s money did not meet the
quantum of proof beyond reasonable doubt, we hold that the
monetary transaction between Chua and Chiok was proven by
preponderance of evidence.

6. ID.; CIVIL ACTIONS; DOCTRINE OF RES JUDICATA;
UNDER THE DOCTRINE, A FINAL JUDGMENT OR
DECREE ON THE MERITS BY A COURT OF
COMPETENT JURISDICTION IS CONCLUSIVE OF THE
RIGHTS OF THE PARTIES OR THEIR PRIVIES IN ALL
LATER SUITS ON POINTS AND MATTERS
DETERMINED ON THE FORMER SUIT.— The doctrine
of res judicata under the concept of “conclusiveness of judgment”
is found in paragraph (c) of Section 47, Rule 39 of the Revised
Rules of Court. Under this doctrine, a final judgment or decree
on the merits by a court of competent jurisdiction is conclusive
of the rights of the parties or their privies in all later suits on
points and matters determined in the former suit. Stated
differently, facts and issues actually and directly resolved in
a former suit cannot again be raised in any future case between
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the same parties, even if the latter suit may involve a different
cause of action. This principle of res judicata bars the re-
litigation of particular facts or issues in another litigation
between the same parties on a different claim or cause of action.

7. ID.; ID.; ID.; CIVIL ACTION IN BP 22 CASE IS NOT A

BAR TO A CIVIL ACTION IN AN ESTAFA CASE;
SUSTAINED; ELUCIDATED; APPLICATION IN CASE
AT BAR.— In Rodriguez v. Ponferrada, we explained that a
civil action in a BP 22 case is not a bar to a civil action in
estafa case. In rejecting the theory of petitioner therein that
the civil action arising from the criminal case for violation of
BP 22 precludes the institution of the corresponding civil action
in the criminal case for estafa pending before the RTC, we
ruled that Rule 111 of the Rules of Court expressly allows the
institution of a civil action in the crimes of both estafa and
violation of BP 22, without need of election by the offended
party. There is no forum shopping because both remedies are
simultaneously available to the offended party. We explained
that while every such act of issuing a bouncing check involves
only one civil liability for the offended party who has sustained
only a single injury, this single civil liability can be the subject
of both civil actions in the estafa case and the BP 22 case.
However, there may only be one recovery of the single civil
liability. We affirmed this in Rimando v. Aldaba, where we
were confronted with the similar issue of whether an accused’s
civil liability in the estafa case must be upheld despite acquittal
and exoneration from civil liability in BP 22 cases. We held
that both estafa and BP 22 cases can proceed to their final
adjudication—both as to their criminal and civil aspects—subject
only to the prohibition on double recovery. Since the Rules
itself allows for both remedies to be simultaneously availed of
by the offended party, the doctrine of res judicata finds no
application here. Moreover, the principle of res judicata in
the concept of conclusiveness of judgment presupposes that
facts and issues were actually and directly resolved in a previous
case. X x X The basis for Chiok’s acquittal therein is the
prosecution’s failure to show that a notice of dishonor was
first given to Chiok. The discussion that the prosecution’s
version is incredible was merely secondary, and was not
necessary, for accused’s acquittal. There were no findings of
fact on the transaction which gives rise to the civil liability.
In light of these, we reject Chiok’s claim that res judicata in
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the concept of conclusiveness of judgment bars Chua from
recovering any civil claims.

APPEARANCES OF COUNSEL

Cruz Durian Alday & Cruz Matters for Wilfred Chiok.
The Solicitor General for public respondent.

Romulo Mabanta Buenaventura Sayoc & Delos Angeles Law
Offices for Rufina Chua.

DECISION
JARDELEZA, J.:

These are consolidated petitions' seeking to nullify the Court
of Appeals’ (CA) July 19, 2007 Decision? and October 3, 2007
Resolution® in CA-G.R. CR No. 23309. The CA reversed and
set aside the December 3, 1998 Decision* of the Regional Trial
Court (RTC) of Pasig-Branch 165, and acquitted petitioner
Wilfred Chiok (Chiok) of the crime of estafa in Criminal Case
No. 109927, but ordered him to pay civil liability to Rufina
Chua in the total amount of £9,500,000.00, plus interests:

WHEREFORE, the DECISION DATED DECEMBER 3, 1998
is REVERSED AND SET ASIDE and accused WILFRED N.

! Petition for Review on Certiorari filed by Wilfred Chiok, rollo, G.R.
No. 179814, pp. 83-97; and Petition for Certiorari and Mandamus, and
Petition for Review on Certiorari filed by Rufina Chua, rollo, G.R. No.
180021, pp. 36-110. We resolved to consolidate these petitions in our
Resolution dated March 16, 2011; See rollo, G.R. No. 179814, pp. 392-393.

2 Rollo, G.R. No. 179814, pp. 12-48; penned by Associate Justice Lucas
P. Bersamin and concurred in by Associate Justices Noel G. Tijam and
Marlene Gonzales-Sison, (Special Division of Five). See dissent by Associate
Justice Estela M. Perlas-Bernabe, joined by Associate Justice Marina L.
Buzon, rollo, G.R. No. 179814, pp. 49-54.

3 Id. at 73-80; penned by Associate Justice Lucas P. Bersamin and
concurred in by Associate Justices Noel G. Tijam, Marlene Gonzales-Sison,
Estela M. Perlas-Bernabe, and Marina L. Buzon (Special Division of Five).

4 Rollo, G.R. No. 180021, pp. 111-133; penned by Judge Marietta A. Legaspi.
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CHIOK is ACQUITTED for failure of the Prosecution to prove
his guilt beyond reasonable doubt, but he is ORDERED to pay
complainant RUFINA CHUA the principal amount of [£]9,500,000.00,
plus legal interest of 6% per annum reckoned from the filing of this
case, which rate shall increase to 12% per annum from the finality
of judgment.

No pronouncement on costs of suit.

SO ORDERED.’ (Emphasis in original)
STATEMENT OF FACTS

Chiok was charged with estafa, defined and penalized under
Article 315, paragraph 1 (b) of the Revised Penal Code, in an
Information that reads:

That sometime in June, 1995 in the Municipality of San Juan,
Metro Manila, Philippines, and within the jurisdiction of this
Honorable Court, the above-named accused, received in trust from
Rufina Chua the amount of £9,563,900.00 for him to buy complainant
shares of stocks, under the express obligation on the part of the
accused to deliver the documents thereon or to return the whole
amount if the purchase did not materialize, but the accused once in
possession of the said amount, far from complying with his obligation
as aforesaid, with intent to defraud the complainant, did then and
there willfully, unlawfully and feloniously misapply, misappropriate
and convert to his own personal use and benefit the said amount of
£9,563,900.00, and despite repeated demands failed and refused
and still fails and refuses to return the said amount or to account
for the same, to the damage and prejudice of the complainant Rufina
Chua in the aforementioned amount of £9,563,900.00.

CONTRARY TO LAW.®

Chiok pleaded not guilty to the crime charged. Thereafter,
trial ensued, with both parties presenting their evidence in support
of their respective claims and defenses.

According to the Prosecution, petitioner Rufina Chua (Chua)
met Chiok in mid-1989, during which he offered to be her

5 Rollo, G.R. No. 179814, pp. 47-48.
® RTC records, Vol. I, p. 1.
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investment adviser. Convinced by Chiok’s representations and
the fact that he is Chinese, Chua made an initial investment of
£200,000.00, allegedly to buy Meralco and PLDT shares. She
rolled over the original investment and profits, and this went
on until 1994. For each of their transactions, Chua claimed she
was not given any document evidencing every stock transaction
and that she only relied on the assurances of Chiok. In mid-
1995, she accepted his proposal to buy shares in bulk in the
amount of £9,563,900.00. Chua alleged that she deposited
£7,100,000.00 to Chiok’s Far East Bank, Annapolis account
on June 9, 1995 and delivered to him £2,463,900.00 in cash
later that same date at the Han Court Restaurant in Annapolis,
Greenhills. As proof, she presented a deposit slip dated June 9,
1995 of Chiok’s Far East Bank Annapolis account. There was
no receipt or memorandum for the cash delivery.’

Chua narrated that she became suspicious when Chiok later
on avoided her calls and when he failed to show any document
of the sale. He reassured her by giving her two interbank checks,
Check No. 02030693 dated July 11, 1995 for £7,963,900.00
and Check No. 02030694 dated August 15, 1995 in the amount
of £1,600,000.00 (interbank checks). The interbank checks were
given with the request to deposit the first check only after 60-
75 days to enable him to generate funds from the sale of a property
in Hong Kong. Both interbank checks were ultimately dishonored
upon presentment for payment due to garnishment and insufficiency
of funds. Despite Chua’s pleas, Chiok did not return her money.
Hence, she referred the matter to her counsel who wrote a demand
letter dated October 25, 1995. Chiok sent her a letter-reply dated
November 16, 1995 stating that the money was Chua’s investment
in their unregistered partnership, and was duly invested with
Yu Que Ngo. In the end, Chua decided to file her complaint-
affidavit against him in the Pasig Prosecutor’s Office.®

In his defense, Chiok denied that he enticed Chua to invest
in the stock market, or offered her the prospect of buying shares

7 CA Decision dated July 19, 2007, rollo, G.R. No. 179814, pp. 13-14.
¥ Id. at 14-15.
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of stocks in bulk. Chiok maintained that from the time he met
her in 1991 and until 1995, he previously only had dollar
transactions with Chua. It was in 1995 when both of them decided
to form an unregistered partnership. He admitted that the
£7,963,900.00 she gave him before she left for the United States
was her investment in this unregistered partnership. Chua allegedly
instructed him to invest according to his best judgment and asked
him to issue a check in her name for her peace of mind. Chiok
denied having received the P2,463,900.00 in cash from her.’

On cross-examination, however, Chiok admitted receiving
“P7.9” million in June 1995 and “P1.6” million earlier.!° He
testified that exercising his best judgment, he invested
$£8,000,000.00 with Yu Que Ngo, a businesswoman engaged
in the manufacture of machine bolts and screws under the name
and style of Capri Manufacturing Company.'! Chiok narrated
that Chua only panicked when she learned that he was swindled
by one Gonzalo Nuguid, who supplied him with dollars.!? Tt
was then that she immediately demanded the return of her
investment. To reassure Chua, Chiok informed her that he had
invested the money with Yu Que Ngo and offered to give Yu
Que Ngo’s checks to replace his previously issued interbank
checks."® Chua agreed, but instead of returning his checks, she
retained them along with the checks of Yu Que Ngo. Chua rejected
Yu Que Ngo’s offer to settle her obligation with land and
machineries, insisting on recovering the “whole amount plus
interest, litigation expenses plus attorney’s fees.”!* After the

% Id. at 15-16.

10 Transcript of Stenographic Notes (TSN), October 13, 1997, p. 23.
CA rollo, Vol. 1, p. 1215.

"' TSN, June 3, 1997, pp. 33-34.
12 Rollo, G.R. No. 179814, p. 17.

13 The checks of Yu Que Ngo that were given to Chua were Metrobank
Check No. 0261666961 dated August 15, 1995 for £2,000,000.00 and
Metrobank Check No. 0261666962 dated October 15, 1995 for £6,000,000.00,
id. at 17.

4 1d. at 16.
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case was filed, Chiok and Yu Que Ngo met with Chua,
accompanied by their lawyers, in an effort to amicably settle
Chua’s demand for the return of her funds. Chua demanded
more than £30,000,000.00, but Chiok and Yu Que Ngo requested
for a lower amount because the original claim was only
£9,500,000.00. Chua did not grant their request.'

In a Decision'® dated December 3, 1998, the RTC convicted
Chiok of the crime of estafa (RTC conviction). Its dispositive
portion reads:

In View Of All The Foregoing, the Court hereby finds the accused
Wilfred N. Chiok guilty beyond reasonable doubt of the crime of
estafa under Art. 315, paragraph 1(b) of the Revised Penal Code.

Applying the Indeterminate Sentence Law, the Court hereby
sentences the accused to suffer imprisonment of twelve (12) years
of prision mayor as minimum to twenty (20) years of reclusion
temporal as maximum and to pay the costs.

The accused is ordered to pay the private complainant the amount
of £9,563,900.00 with interest at the legal rate to be computed from
the date of demand — October 25, 1995 until fully paid.

For want of evidence, the Court cannot award the alleged actual
damages.

SO ORDERED."

The prosecution filed a Motion for Cancellation of Bail'® pursuant
to Section 5, Rule 114 of the 1985 Rules on Criminal Procedure on
February 1, 1999, the same day the judgment was promulgated. '

15 1d. at 17-18.

16 RTC records, Vol. II, pp. 325-345.
17 1d. at 345.

8 Id. at 348-356.

19 Section 5. Bail, when discretionary.—Upon conviction by the Regional
Trial Court of an offense not punishable by death, reclusion perpetua or
life imprisonment, the court, on application, may admit the accused to
bail.
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On February 15, 1999, Chiok filed a Motion for Reconsideration®
of the RTC conviction.

The RTC, in an omnibus order?' dated May 28, 1999 (omnibus
order), denied Chiok’s motion for reconsideration, and also
cancelled his bail pursuant to Section 5, Rule 114 of the 1985
Rules on Criminal Procedure. The RTC held that the
circumstances of the accused indicated the probability of flight
if released on bail and/or that there is undue risk that during
the pendency of the appeal, he may commit another crime. Thus:

WHEREFORE, the bail of the accused is cancelled. The accused
is given five (5) days from receipt of this order within which to
surrender before this Court otherwise, his arrest will be ordered.

SO ORDERED.?*

The court, in its discretion, may allow the accused to continue on provisional
liberty under the same bail bond during the period of appeal subject to the
consent of the bondsman.

If the court imposed a penalty of imprisonment exceeding six (6) years
but not more than twenty (20) years, the accused shall be denied bail, or
his bail previously granted shall be cancelled, upon a showing by the
prosecution, with notice to the accused, of the following or other similar
circumstances:

(a)  Thatthe accused is a recidivist, quasi-recidivist, or habitual delinquent,
or has committed the crime aggravated by the circumstance of reiteration;

(b)  That the accused is found to have previously escaped from legal
confinement, evaded sentence, or has violated the conditions of his
bail without valid justification;

(¢)  That the accused committed the offense while on probation, parole,
or under conditional pardon;

(d) That the circumstances of the accused or his case indicate the
probability of flight of released on bail; or

(e)  That there is undue risk that during the pendency of the appeal, the
accused may commit another crime.

The appellate court may review the resolution of the Regional Trial Court,
on motion and with notice to the adverse party.

20 RTC records, Vol. II, pp. 372-383.
2 Rollo, G.R. No. 180021, pp. 134-152.
2 Id. at 151-152.
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On June 18, 1999, Chiok filed a Notice of Appeal® on the
RTC conviction and omnibus order, docketed as CA-G.R. CR
No. 23309 (the appeal case) and raffled to the CA Fifteenth
Division. On June 19, 1999, Chiok also filed a Petition for
Certiorari and Prohibition with a prayer for Temporary
Restraining Order (TRO) and/or Injunction against the omnibus
order,?* which was docketed as CA-G.R. CR No. 53340 (bail
case) and raffled to the CA Thirteenth Division.

Meanwhile, the RTC issued an order of arrest®® on June 25,
1999 (order of arrest) pursuant to the omnibus order. The order
of arrest was returned to the trial court by the Makati Police
Station on July 25, 1999 on the ground that Chiok could not be
located at his last given address.?®

The Bail Case

On July 27, 1999, the CA issued a TRO on the implementation
of the omnibus order until further orders.?” On September 20,
1999, the CA issued a writ of preliminary injunction® enjoining
the arrest of Chiok. The CA ruled that Chiok should not be
deprived of liberty pending the resolution of his appeal because
the offense for which he was convicted is a non-capital offense,
and that the probability of flight during the pendency of his
appeal is merely conjectural.?’ The Office of the Solicitor General
(OSG) and Chua filed a motion for reconsideration but it was
denied by the CA in a Resolution dated November 16, 1999.

On November 3, 1999, the OSG representing the People of
the Philippines, and Chua, filed separate petitions for certiorari
before us seeking review of the CA Resolutions dated September

23 CA rollo, Vol. I, pp. 18-19.

2 Id. at 55-77.

25 RTC records, Vol. II, pp. 538-539.
26 Rollo, G.R. No. 180021, p. 46.

27 Id. at 514.

B Id. at 509-512.

2 Id. at 510-511.
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20, 1999 and November 16, 1999.3° We granted the OSG’s
and Chua’s petitions and reversed the CA’s injunction on the
arrest of Chiok.?! Our decisions (SC bail decisions) became
final on December 6, 2006 and June 20, 2007, respectively.

The Appeal Case

On September 21, 1999, the CA Thirteenth Division dismissed
the appeal of Chiok finding him to have jumped bail when the
order of arrest was returned unserved.3? The CA considered his
appeal abandoned, dismissing it pursuant to Section 8, Rule
124 of the 1985 Rules on Criminal Procedure. However, on
February 29, 2000, the CA reinstated Chiok’s appeal when it
learned of the issuance of the TRO and injunction in the bail
case on September 20, 1999 or a day prior to the appeal’s
dismissal.??

Proceedings before the CA ensued. Chiok filed his Appellant’s
Brief** dated August 28, 2003 while the OSG filed its Appellee’s
Brief?* dated December 23, 2003. Chiok submitted his Reply
Brief*¢ dated April 14, 2004 while the OSG and Chua replied
through their Rejoinder Briefs®” dated October 6, 2004.

On July 19,2007, the CA in a Special Division of Five (Former
Fourth Division) rendered a Decision reversing and setting aside
the Decision dated December 3, 1998 of the trial court, and

30 The petitions were docketed as G.R. No. 140285 and G.R. No. 140842,
correspondingly.

31 people of the Philippines v. CA and Wilfred N. Chiok, G.R. No.
140285, September 27, 2006, 503 SCRA 417 and Rufina Chua v. Court
of Appeals and Wilfred N. Chiok, G.R. No. 140842, April 12, 2007, 520
SCRA 729.

32 CA rollo, Vol. 1, p. 28.

3 Rollo, G.R. No. 180021, pp. 513-515.
3 CA rollo, Vol. 111, pp. 113-177.

35 Id. at 356-388.

36 I1d. at 547-566.

37 Id. at 865-904.
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acquitted Chiok for failure of the prosecution to prove his guilt
beyond reasonable doubt (CA acquittal).

The CA found that the RTC conviction did not contain findings
of fact on the prosecution’s evidence but merely recited the
evidence of the prosecution as if such evidence was already
proof of the ultimate facts constituting estafa. Instead of relying
on the strength of the prosecution’s evidence, the trial court
relied on the weakness of the defense. It found that Chua’s
testimony, which was the sole evidence of the prosecution, was
inconsistent and improbable. Specifically, it was irregular that
Chua was not able to produce any single receipt or documentary
evidence of all the alleged stock dealings which spanned for a
long period of six years with Chiok—the purpose of which was
to prove that he misappropriated the amount contrary to her
instructions of investing it to blue chip stocks. More importantly,
the acceptance by Chua of the checks issued by Yu Que Ngo
ratified his application of the funds based on the instructions
to invest it. Simply put, the prosecution was not able to prove
the element of misappropriation (i.e., deviation from Chua’s
instructions). As to the civil aspect, the CA found Chiok liable
to Chua for the amount of £9,500,000.00,%® the amount he
admitted on record.

The OSG did not file a motion for reconsideration on the
ground of double jeopardy. Chua, on the other hand, filed a
motion for reconsideration® on August 8, 2007. Chiok also filed
his own motion for reconsideration,* on the civil liability imposed
on him,

In a Resolution*' dated October 3, 2007, the CA denied Chua’s
motion for reconsideration and its supplement on the ground
that acquittal is immediately final and the re-examination of
the record of the case would violate the guarantee against double

3 Rollo, G.R. No. 179814, p. 36.

39 CA rollo, Vol. 111, pp. 962-996.

40 Rollo, G.R. No. 179814, pp. 60-71.
41 1d. at 73-80.
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jeopardy. It also denied the motions for reconsideration of both
parties on the civil aspect of the case.

Hence, these consolidated petitions questioning the CA acquittal
by way of a petition for certiorari and mandamus, and the civil
aspect of the case by way of appeal by certiorari.

Issues
The consolidated petitions raise the following issues:

I.  Whether or not Chua has a legal personality to file and
prosecute this petition.

II.  Whether or not the case is an exception to the rule on
finality of acquittal and the doctrine of double jeopardy.

III. Whether or not Chiok is civilly liable to Chua.
Discussion
I. Chua lacks the legal personality to file this petition.

Chua argues that her petition should be allowed because the
circumstances of this case warrant leniency on her lack of
personality to assail the criminal aspect of the CA acquittal.
She argues that “the OSG did not take any action to comment
on the position of Chua [and] that this case belongs to the realm
of exceptions to the doctrine of double jeopardy.”**

We disagree with Chua.

Chua lacks the personality or legal standing to question the
CA Decision because it is only the OSG, on behalf of the State,
which can bring actions in criminal proceedings before this Court
and the CA.

In Villareal v. Aliga,*® we upheld the doctrine that it is only
the OSG, as representative of the State, which may question

42 Rollo, G.R. No. 180021, p. 70.

4 G.R. No. 166995, January 13, 2014, 713 SCRA 52, 64-66, citing
Bautista v. Cuneta-Pangilinan, G.R. No. 189754, October 24, 2012, 684
SCRA 521, 534-537.
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the acquittal of the accused via a petition for certiorari under
Rule 65, viz:

x X x The authority to represent the State in appeals of criminal
cases before the Supreme Court and the CA is solely vested in
the Office of the Solicitor General (OSG). Section 35 (1), Chapter
12, Title III, Book IV of the 1987 Administrative Code explicitly
provides that the OSG shall represent the Government of the
Philippines, its agencies and instrumentalities and its officials and
agents in any litigation, proceeding, investigation or matter requiring
the services of lawyers. It shall have specific powers and functions
to represent the Government and its officers in the Supreme Court
and the CA, and all other courts or tribunals in all civil actions and
special proceedings in which the Government or any officer thereof
in his official capacity is a party. The OSG is the law office of the
Government.

To be sure, in criminal cases, the acquittal of the accused or
the dismissal of the case against him can only be appealed by
the Solicitor General, acting on behalf of the State. The private
complainant or the offended party may question such acquittal or
dismissal only insofar as the civil liability of the accused is concerned.
In a catena of cases, this view has been time and again espoused
and maintained by the Court. In Rodriguez v. Gadiane, it was
categorically stated that if the criminal case is dismissed by the
trial court or if there is an acquittal, the appeal on the criminal
aspect of the case must be instituted by the Solicitor General in
behalf of the State. The capability of the private complainant to
question such dismissal or acquittal is limited only to the civil aspect
of the case. The same determination was also arrived at by the Court
in Metropolitan Bank and Trust Company v. Veridiano II. In the
recent case of Bangayan, Jr. v. Bangayan, the Court again upheld
this guiding principle.

X XX X X X X XX

Thus, the Court has definitively ruled that in a criminal case in
which the offended party is the State, the interest of the private
complainant or the private offended party is limited to the civil
liability arising therefrom. If a criminal case is dismissed by the
trial court or if there is an acquittal, an appeal of the criminal
aspect may be undertaken, whenever legally feasible, only by
the State through the Solicitor General. As a rule, only the Solicitor
General may represent the People of the Philippines on appeal. The
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private offended party or complainant may not undertake such appeal.
(Emphasis supplied)

The rationale behind this rule is that in a criminal case, the
party affected by the dismissal of the criminal action is the
State and not the private complainant.* The interest of the private
complainant or the private offended party is limited only to the
civil liability.* In the prosecution of the offense, the complainant’s
role is limited to that of a witness for the prosecution such that
when a criminal case is dismissed by the trial court or if there
is an acquittal, an appeal therefrom on the criminal aspect may
be undertaken only by the State through the Solicitor General.*
The private offended party or complainant may not take such
appeal, but may only do so as to the civil aspect of the case.*’

Although there are instances when we adopt a liberal view
and give due course to a petition filed by an offended party, we
direct the OSG to file its comment.*® When through its comment,
the OSG takes a position similar to the private complainant’s,
we hold that the OSG ratifies and adopts the private complainant’s
petition as its own.*’ However, when the OSG in its comment
neither prays that the petition be granted nor expressly ratifies
and adopts the petition as its own, we hesitate in disregarding,
and uphold instead, the rule on personality or legal standing.>

In this case, the OSG neither appealed the judgment of acquittal
of the CA nor gave its conformity to Chua’s special civil action
for certiorari and mandamus. In its Comment®' dated March

4 people v. Piccio, G.R. No. 193681, August 6, 2014, 732 SCRA 254,
261-262. Citations omitted.

4 People v. Santiago, G.R. No. 80778, June 20, 1989, 174 SCRA 143.
46 1d.
4 1d.

* See Montaiiez v. Cipriano, G.R. No. 181089, October 22, 2012, 684
SCRA 315.

¥ Id. at 322.
50 Villareal v. Aliga, supra at 66.
51 Rollo, G.R. No. 179814, pp. 302-315.
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27,2008, the OSG is of the view that Chua’s petition will place
Chiok in double jeopardy:

x X x Notably, while petitioner [Chua] imputes grave abuse of
discretion on the Court of Appeals in acquitting private respondent,
a perusal of the allegations will reveal errors of judgment in the
appreciation of evidence, not error of jurisdiction. Verily, petitioner
contends that the Court of Appeals abused its discretion when it
pronounced that “we have also reviewed the evidence of the accused
in order to satisfy ourselves about the essential question of
misappropriation or conversion” and hold thereafter that “review
now justifies us to pronounce that his version on the matter was
probably credible.” Petitioner argues that a simple review of the
evidence of respondent accused readily leads to the conclusion that
it is very far from being probably credible.

Clearly, the errors ascribed to the Court of Appeals are errors
that go deeply into the appreciation and assessment of the evidence
presented by the prosecution and the defense during the trial. Thus,
the present petition smacks in the heart of the Court of [Appeals’]
appreciation of evidence x x x.%?

In view of the contrary position of the OSG, we do not subscribe
to Chua’s view that the circumstances of this case warrant the
relaxation on the rule. Even if we do relax this procedural rule,
we find that the merits of the case still calls for the dismissal
of Chua’s petition.

II. The appeal from the judgment of acquittal will place
Chiok in double jeopardy.

The 1987 Constitution, as well as its predecessors, guarantees
the right of the accused against double jeopardy.> Section 7,
Rule 117 of the 1985 and 2000 Rules on Criminal Procedure
strictly adhere to the constitutional proscription against double
jeopardy and provide for the requisites in order for double jeopardy
to attach. For double jeopardy to attach, the following elements
must concur: (1) a valid information sufficient in form and

32 Id. at 309-310.

33 CONSTITUTION, Art. 111, Sec. 21. See also CONSTITUTION, (1973),
Art. IV, Sec. 22 and CONSTITUTION, (1935), Art. III, Sec. 1, par. 20.
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substance to sustain a conviction of the crime charged; (2) a
court of competent jurisdiction; (3) the accused has been arraigned
and had pleaded; and (4) the accused was convicted or acquitted
or the case was dismissed without his express consent.**

In order to give life to the rule on double jeopardy, our rules
on criminal proceedings require that a judgment of acquittal,
whether ordered by the trial or the appellate court, is final,
unappealable, and immediately executory upon its promulgation.®
This is referred to as the “finality-of-acquittal” rule. The rationale
for the rule was explained in People v. Velasco:>°

The fundamental philosophy highlighting the finality of an acquittal
by the trial court cuts deep into “the humanity of the laws and in
a jealous watchfulness over the rights of the citizen, when brought
in unequal contest with the State. x x x.” Thus, Green expressed
the concern that “(t)he underlying idea, one that is deeply ingrained
in at least the Anglo-American system of jurisprudence, is that the
State with all its resources and power should not be allowed to
make repeated attempts to convict an individual for an alleged
offense, thereby subjecting him to embarrassment, expense and
ordeal and compelling him to live in a continuing state of anxiety
and insecurity, as well as enhancing the possibility that even
though innocent, he may be found guilty.”

It is axiomatic that on the basis of humanity, fairness and justice,
an acquitted defendant is entitled to the right of repose as a direct
consequence of the finality of his acquittal. The philosophy underlying
this rule establishing the absolute nature of acquittals is “part of
the paramount importance criminal justice system attaches to the
protection of the innocent against wrongful conviction.” The interest
in the finality-of-acquittal rule, confined exclusively to verdicts
of not guilty, is easy to understand: it is a need for “repose,” a
desire to know the exact extent of one’s liability. With this right
of repose, the criminal justice system has built in a protection to

34 See People v. City Court of Silay, G.R. No. L-43790, December 9,
1976, 74 SCRA 247, 253. See also Tiu v. Court of Appeals, G.R. No.
162370, April 21, 2009, 586 SCRA 118, 126.

55 Villareal v. Aliga, supra note 43, at 70.
56 G.R. No. 127444, September 13, 2000, 340 SCRA 207, 240-241.
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insure that the innocent, even those whose innocence rests upon a
jury’s leniency, will not be found guilty in a subsequent proceeding.

Related to his right of repose is the defendant’s interest in his
right to have his trial completed by a particular tribunal. This interest
encompasses his right to have his guilt or innocence determined in
a single proceeding by the initial jury empanelled to try him, for
society’s awareness of the heavy personal strain which the criminal
trial represents for the individual defendant is manifested in the
willingness to limit Government to a single criminal proceeding to
vindicate its very vital interest in enforcement of criminal laws.
The ultimate goal is prevention of government oppression; the goal
finds its voice in the finality of the initial proceeding. As observed
in Lockhart v. Nelson, “(t)he fundamental tenet animating the
Double Jeopardy Clause is that the State should not be able to
oppress individuals through the abuse of the criminal process.”
Because the innocence of the accused has been confirmed by a
final judgment, the Constitution conclusively presumes that a
second trial would be unfair. (Citations omitted, emphasis supplied)

There were cases, however, where we recognized certain
exceptions to the rule against double jeopardy and its resultant
doctrine of finality-of-acquittal.

In Galman v. Sandiganbayan,’” we remanded a judgment of
acquittal to a trial court due to a finding of mistrial. In declaring
the trial before the Sandiganbayan of the murder of former
Senator Benigno Simeon “Ninoy” Aquino, Jr., which resulted
in the acquittal of all the accused, as a sham, we found that
“the prosecution and the sovereign people were denied due process
of law with a partial court and biased [Tanodbayan] under the
constant and pervasive monitoring and pressure exerted by the
authoritarian [p]resident to assure the carrying out of his
instructions.”*® We considered the acquittal as void, and held
that no double jeopardy attached.

In People v. Uy,” we held that by way of exception, a judgment
of acquittal in a criminal case may be assailed in a petition for

57 G.R. No. 72670, September 12, 1986, 144 SCRA 43.
38 Id. at 88.
% G.R. No. 158157, September 30, 2005, 471 SCRA 668, 680-681.
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certiorari under Rule 65 of the Rules of Court upon clear showing
by the petitioner that the lower court, in acquitting the accused,
committed not merely reversible errors of judgment but grave
abuse of discretion amounting to lack or excess of jurisdiction
or a denial of due process, thus rendering the assailed judgment
void.

Chua assails the acquittal of Chiok on two grounds. First,
the first jeopardy did not attach because the CA did not have
jurisdiction over the appeal; Chiok having lost his right to appeal
when the CA found him to have jumped bail. Second, assuming
that the first jeopardy attached, the circumstances of this case
is an exception to the rule on double jeopardy.

A. The CA had jurisdiction to
entertain Chiok’s appeal.

Chua claims that the SC bail decisions set aside as bereft of
any factual or legal basis the CA resolutions in the bail case
which enjoined the cancellation of bail of Chiok and his warrant
of arrest by the trial court. The logical and legal consequence
of the nullification of the CA resolutions is to automatically
revive the CA’s Resolution dated September 21, 1999 dismissing
the appeal of Chiok. Accordingly, the CA had no jurisdiction
to entertain the appeal of Chiok and the proceedings therein
are null and void.

We find no merit in Chua’s claims.

At the outset, the CA validly acquired jurisdiction over Chiok’s
appeal. Chiok filed his Notice of Appeal on June 18, 1999 at
the time when the 1985 Rules on Criminal Procedure was still
in effect. Section 6, Rule 120 of the 1985 Rules on Criminal
Procedure explicitly provides that the right to appeal is not
automatically forfeited when an accused fails to appear during
the promulgation of judgment.®® Upon perfection of Chiok’s

€0 Said section provides:

Section 6. Promulgation of judgment-The judgment is promulgated by
reading the same in the presence of the accused and any judge of the
court in which it was rendered. However, if the conviction is for a light
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Notice of Appeal and the subsequent denial of the prosecution’s
Motion to Deny Due Course to the Notice of Appeal by the
RTC in its Order®! dated July 15, 1999, the CA completely
acquired jurisdiction over Chiok’s appeal.

After acquiring jurisdiction over the appeal, the CA took
cognizance of the unserved order of arrest. Exercising jurisdiction
over Chiok’s appeal, the CA in its Resolution dated September
21, 1999 dismissed his appeal in accordance with Section 8,
Rule 124 of the 1985 Rules on Criminal Procedure:

Sec. 8. Dismissal of appeal for abandonment or failure to
prosecute.— The appellate court may, upon motion of the appellee
or on its own motion and notice to the appellant, dismiss the appeal

offense, the judgment may be pronounced in the presence of his counsel
or representative. When the judge is absent or outside of the province
or city, the judgment may be promulgated by the clerk of court...

The proper clerk of court shall give notice to the accused personally
or through his bondsman or warden and counsel, requiring him to be
present at the promulgation of the decision. In case the accused fails
to appear thereat the promulgation shall consist in the recording
of the judgment in the criminal docket and a copy thereof shall be
served upon the accused or counsel. If the judgment is for conviction
and the accused’s failure to appear was without justifiable cause,
the court shall further order the arrest of the accused, who may
appeal within fifteen (15) days from notice of the decision to him
or his counsel. (Emphasis supplied)

The nuance between the 1985 and the 2000 Rules on Criminal Procedure
was explained in the (Pascua v. CA, G.R. No. 140243, December 14, 2000,
348 SCRA 197, 205-206) case, to wit:

Here lies the difference in the two versions of the section. The
old rule automatically gives the accused 15 days from notice (of
the decision) to him or his counsel within which to appeal. In
the new rule, the accused who failed to appear without justifiable
cause shall lose the remedies available in the Rules against the
judgment. However, within 15 days from promulgation of judgment,
the accused may surrender and file a motion for leave of court to
avail of these remedies. He shall state in his motion the reasons for
his absence at the scheduled promulgation and if he proves that his
absence was for a justifiable cause, he shall be allowed to avail of
said remedies within 15 days from notice. (Emphasis supplied)

1 Rollo, G.R. No. 180021, pp. 664-669.
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if the appellant fails to file his brief within the time prescribed by
this Rule, except in case the appellant is represented by a counsel
de oficio.

The court may also, upon motion of the appellee or on its own
motion, dismiss the appeal if the appellant escapes from prison
or confinement or jumps bail or flees to a foreign country during
the pendency of the appeal. (Emphasis and italics supplied)

The aforecited section gives the CA the authority to dismiss
an appeal for abandonment if the accused escapes from prison
or confinement or jumps bail or flees to a foreign country during
the pendency of the appeal. This authority to dismiss an appeal
is, nevertheless, discretionary.®> When an accused jumps bail
during the pendency of his appeal, the appellate court may exercise
its discretion whether to proceed with the appeal or dismiss it
outright.®® In several cases, we still proceeded to acquit an accused
who remained at large during the pendency of the appeal.®

In this case, the CA exercised this discretion when it found
that Chiok jumped bail because the order of arrest was not served.
Subsequently, when Chiok moved for its reconsideration, the
CA again exercised its discretion, this time to entertain the appeal.
Notably, neither the prosecution nor Chua attributed any grave
abuse of discretion on the part of the appellate court when it
reinstated the appeal via a Resolution dated February 29, 2000.
This resolution, which effectively replaces the original resolution
dismissing the appeal, has already attained finality.

Thus, contrary to the claim of Chua, the SC bail decisions
which set aside the CA resolutions enjoining Chiok’s arrest did
not automatically revive the CA resolution dismissing the appeal;
the dismissal being a discretionary act on the part of the appellate
court. Consequently, we reject the claim of Chua that the first

62 people v. Castillo, G.R. No. 118912, May 28, 2004, 430 SCRA 40, 47.
63
1d.

% See People v. Mamalias, G.R. No. 128073, March 27, 2000, 328
SCRA 760, 769-771; See also People v. Araneta, G.R. No. 125894, December
11, 1998, 300 SCRA 80, 89-90.
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jeopardy did not attach because the whole proceedings before
the CA, and the CA acquittal, are null and void.

B. Exceptions to the rule on
finality-of-acquittal and
double jeopardy doctrine do
not apply.

Chua next asserts that certain exceptions to the rule on double
jeopardy are present in this case. Particularly, she submits that:
(1) the appellate court’s proceeding is a sham or mock proceeding;
(2) the People through the OSG, was deprived of the opportunity
to be heard and its “day in court”; and (3) the result is a null
and void judgment of acquittal. Chua cites the case of Galman
v. Sandiganbayan® to bolster her assertions.

Chua claims that the “trial in both the bouncing checks cases
and this estafa case, is a sham insofar as they have resulted in
acquittals.”®® Chua anchors her claim on the report submitted
by Judge Elvira D.C. Panganiban that there were unauthorized
tamperings in the evidence in the bouncing checks cases®” (BP
22 case) she filed against Chiok, and that a TSN in the same
BP 22 case, where Chiok allegedly made an implied admission
of guilt, has been secretly removed from the record.

We do not see any exception to the rule on double jeopardy
in this case.

The factual milieu in Galman v. Sandiganbayan® is starkly
different from this case. In Galman, we concluded that there
was a mock or sham trial because of the overwhelming evidence
of collusion and undue pressures made by former President
Marcos on the prosecution and the Justices who tried and decided
the case, which prevented the prosecution from fully ventilating
its position and offering all evidence. We recognized the intensity

% Supra note 57.
% Rollo, G.R. No. 180021, p. 92.

7 Id., rollo, G.R. No. 179814, pp. 243-255. Criminal Cases No. 44739
and 51988 filed with the Metropolitan Trial Court of San Juan.

8 Supra.
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and gravity of the pressure exerted by the highest official in the
land that resulted to a miscarriage of justice.

In this case, Chua presents a report submitted by Judge Elvira
D.C. Panganiban showing irregularities in the BP 22 case against
Chiok, including the loss of a TSN containing an alleged offer
of settlement by Chiok equivalent to his implied admission of
guilt. We, however, do not see the same evils presented in Gal/man
when the alleged anomalies pointed out by Chua were in a different
case and when the main basis of the acquittal is not on the
credibility of the physical evidence but of the testimony of Chua
herself. Moreover, it is apparent from the CA acquittal that the
appellate court considered Chiok’s offer of settlement in arriving
at the decision, having included it in its statement of facts. In
essence, Chua is asking us to nullify the CA acquittal because
in her opinion, if the appellate court considered these pieces of
evidence, it would have convicted Chiok. These are purported
errors of judgment or those involving misappreciation of evidence
which cannot be raised and be reviewed in a petition for certiorari
under Rule 65.

We are also not convinced that the State was deprived of
due process in presenting its case. The OSG, in fact, actively
participated in prosecuting the case before the CA. It was able
to file an Appellee’s Brief* dated December 23, 2003, as well
as its Rejoinder Brief™ dated October 6, 2004. As Chua even
admits in her petition, the OSG was able to present its case
before the appellate court as when “[t]he OSG’s position in
this case on the merits is clear in the submissions it has filed,
as most eloquently expressed in the Rejoinder Brief...”"!
Certainly, no grave abuse of discretion can be ascribed where
both parties had the opportunity to present their case and even
required them to submit memoranda from which its decision is
based, as in this case.”

% CA rollo, Vol. 111, pp. 356-389.
70 Id. at 865-904.
" Rollo, G.R. No. 180021, p. 69.

2 See Metropolitan Bank and Trust Company v. Veridiano II, G.R.
No. 118251, June 29, 2001, 360 SCRA 359, 366-367.
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Although we do not absolutely preclude the availment of the
remedy of certiorari to correct an erroneous acquittal, the
petitioner must clearly and convincingly demonstrate that the
appellate court blatantly abused its authority to a point so grave
and so severe as to deprive it of its very power to dispense
justice.” Chua failed to do so.

III. Chiok is civilly liable to Chua in the amount of
£9,563,900.00.

Chiok claims that the Joint Decision’ dated November 27,
2000 in the BP 22 case docketed as Criminal Case No. 44739
of the Metropolitan Trial Court (MeTC) San Juan, Manila —
Branch 58, which absolved Chiok from civil liability, is res
judicata on this case. On the other hand, Chua claims that the
CA erred when it ordered Chiok to pay only the amount of
£9,500,000.00 when it was shown by evidence that the amount
should be £9,563,900.00.

We rule that Chiok is liable for the amount of £9,563,900.00.

In Castillo v. Salvador™ and several cases before it, we ruled
that if the acquittal is based on reasonable doubt, the accused
is not automatically exempt from civil liability which may be
proved by preponderance of evidence only. In this regard,
preponderance of evidence is the weight, credit, and value of
the aggregate evidence on either side and is usually considered
to be synonymous with the term “greater weight of the
evidence” or “greater weight of the credible evidence.”
Preponderance of evidence is evidence which is more convincing
to the court as worthy of belief than that which is offered in
opposition thereto.”®

3 People v. De Grano, G.R. No. 167710, June 5, 2009, 588 SCRA
550, 568.

" Rollo, G.R. No. 179814, pp. 243-255.
5 G.R. No. 191240, July 30, 2014, 731 SCRA 329, 340.

76 14, citing Encinas v. National Bookstore, Inc., G.R. No. 162704,
November 19, 2004, 443 SCRA 293, 302.



256 PHILIPPINE REPORTS

Chiok vs. People, et al.

While the CA acquitted Chiok on the ground that the
prosecution’s evidence on his alleged misappropriation of Chua’s
money did not meet the quantum of proof beyond reasonable
doubt, we hold that the monetary transaction between Chua
and Chiok was proven by preponderance of evidence.

Chua presented in evidence a bank deposit slip dated June 9,
1995 to Chiok’s Far East Bank, Annapolis account in the amount
of £7,100,000.00. She also testified that she delivered to him
in cash the amount of £2,463,900.00. Chiok’s admission that
he issued the interbank checks in the total amount of £9,563,900.00
to Chua, albeit claiming that it was “for safekeeping purposes
only” and to assure her that she will be paid back her investment,
corroborates Chua’s evidence. In any event, as found by the
appellate court, Chiok admitted that he received from Chua the
amount of “P7.9” million in June 1995 and for “P1.6” million
at an earlier time. It is on this basis that the CA found Chiok
civilly liable in the amount of £9,500,000.00 only.

However, we find that during the direct and cross-examination
of Chiok on September 15, 1997 and October 13, 1997, the
reference to “P9.5” million is the amount in issue, which is the
whole of £9,563,900.00:

TSN September 15, 1997 (direct examination of Wilfred Chiok)

ATTY ESPIRITU[:] Mr. Witness. The amount here you are
being charged in the information is £9,563,900.00 covered by
the two (2) checks Exhibits “C” and “D” of the prosecution.
x x X"’

TSN October 13, 1997 (cross examination of Wilfred Chiok)

PROSECUTOR RASA[:] Do you know how much Mrs. Chua
is claiming from you [which is the] subject matter of this case
of estafa?

WITNESS[:] Yes, ma’am.
PROSECUTOR RASA[:] How much?
WITNESS[:] More or less 9.5.

T CA rollo, Vol. 1, p. 1167.



VOL. 774, DECEMBER 7, 2015 257

Chiok vs. People, et al.

PROSECUTOR RASA[:] In peso or in dollar?
WITNESS[:] In Peso.

PROSECUTOR RASA[:] 9.5 Million what?
WITNESS[:] Million Peso, ma’am.

PROSECUTOR RASAJ:] You admit that you received 9.5
Million from Mrs. Chua?

WITNESS[:] I admitted that, ma’am.”® (Italics supplied)
Accordingly, the amount admitted should be £9,563,900.00.

There is also no merit in Chiok’s claim that his absolution
from civil liability in the BP 22 case involving the same transaction
bars civil liability in this estafa case under the doctrine of res
judicata in the concept of “conclusiveness of judgment.”

The doctrine of res judicata under the concept of “conclusiveness
of judgment” is found in paragraph (¢) of Section 47, Rule 39
of the Revised Rules of Court. Under this doctrine, a final judgment
or decree on the merits by a court of competent jurisdiction is
conclusive of the rights of the parties or their privies in all
later suits on points and matters determined in the former suit.”
Stated differently, facts and issues actually and directly resolved
in a former suit cannot again be raised in any future case between
the same parties, even if the latter suit may involve a different
cause of action.’ This principle of res judicata bars the re-

7 Id. at 1213-1214.

7 RULES OF COURT, RULE 39, Sec. 47 (c).

RULE 39. Sec. 47. Effect of judgments or final orders.— The effect
of a judgment or final order rendered by a court of the Philippines, having
jurisdiction to pronounce the judgment or final order, may be as follows:

X X X X X X X X X

(c) Inany other litigation between the same parties or their successors
in interest, that only is deemed to have been adjudged in a former judgment
or final order which appears upon its face to have been so adjudged, or
which was actually and necessarily included therein or necessary thereto.

80 See Superior Commercial Enterprises, Inc. v. Kunnan Enterprises
Ltd., G.R. No. 169974, April 20, 2010, 618 SCRA 531, 552.
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litigation of particular facts or issues in another litigation between
the same parties on a different claim or cause of action.®!

In Rodriguez v. Ponferrada,® we explained that a civil action
in a BP 22 case is not a bar to a civil action in estafa case. In
rejecting the theory of petitioner therein that the civil action
arising from the criminal case for violation of BP 22 precludes
the institution of the corresponding civil action in the criminal
case for estafa pending before the RTC, we ruled that Rule 111
of the Rules of Court expressly allows the institution of a civil
action in the crimes of both estafa and violation of BP 22, without
need of election by the offended party. There is no forum shopping
because both remedies are simultaneously available to the offended
party. We explained that while every such act of issuing a
bouncing check involves only one civil liability for the offended
party who has sustained only a single injury, this single civil
liability can be the subject of both civil actions in the estafa
case and the BP 22 case. However, there may only be one recovery
of the single civil liability.

We affirmed this in Rimando v. Aldaba,®® where we were
confronted with the similar issue of whether an accused’s civil
liability in the estafa case must be upheld despite acquittal and
exoneration from civil liability in BP 22 cases. We held that
both estafa and BP 22 cases can proceed to their final
adjudication—both as to their criminal and civil aspects—subject
only to the prohibition on double recovery.

Since the Rules itself allows for both remedies to be
simultaneously availed of by the offended party, the doctrine
of res judicata finds no application here.

Moreover, the principle of res judicata in the concept of
conclusiveness of judgment presupposes that facts and issues
were actually and directly resolved in a previous case.* However,

81 1d.
82 G.R. Nos. 155531-34, July 29, 2005, 465 SCRA 338, 349-350.
8 G.R. No. 203583, October 13, 2014, 738 SCRA 232, 239.

84 Superior Commercial Enterprises, Inc. v. Kunnan Enterprises Ltd., supra.
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the records show that in the BP 22 case, the facts and issues
proving the transaction were not actually and directly resolved
in the decision, viz:

The court is not persuaded.

First, what the law requires is a notice of dishonor of the check
to be given to the accused after its dishonor. There is no showing
that this requirement was complied by the prosecution. Second, the
drawer must be given at least 5 banking days from such notice of
dishonor within which to pay the holder thereof the amount due
thereon or to make arrangement for payment in full by the drawee
of such check. Indeed, there was no notice of dishonor established
to have been furnished the accused and therefore there is more reason
that the accused was not given the requisite 5-banking day to make
good aforesaid checks. The 5-day notice serves to mitigate the
harshness of the law in its application by giving the drawer an
opportunity to make good the bum check. And, it cannot be said
that accused was ever given that opportunity simply because the
prosecution failed to prove that accused was notified of the dishonor
of the checks in suit.

X XX X XX X XX

Even assuming without admitting but only for the sake of argument
that accused was notified of the dishonor of the checks in suit by
the demand letter adverted to above, still the prosecution cause must
fail because there are more reasons not to believe than to believe
the theory of the prosecution as compared with that of the defense
as will be explained hereunder.

X XX X X X X XX

WHEREFORE, in the light of the foregoing considerations, the
court hereby absolves the accused from criminal as well as civil
liability and orders these cases DISMISSED for lack of evidence to
support the charges levelled against him.

Costs de oficio.
No other pronouncements.

SO ORDERED.%¥

8 Rollo, G.R. No. 179814, pp. 252-255.
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The basis for Chiok’s acquittal therein is the prosecution’s
failure to show that a notice of dishonor was first given to Chiok.
The discussion that the prosecution’s version is incredible was
merely secondary, and was not necessary, for accused’s acquittal.
There were no findings of fact on the transaction which gives
rise to the civil liability.

In light of these, we reject Chiok’s claim that res judicata
in the concept of conclusiveness of judgment bars Chua from
recovering any civil claims.

Following this Court’s ruling in Nacar v. Gallery Frames,
the foregoing amount of £9,563,900.00 shall earn interest at
the rate of six percent (6%) per annum computed from October
25, 1995, the date of Chua’s extrajudicial demand, until the
date of finality of this judgment. The total amount shall thereafter
earn interest at the rate of six percent (6%) per annum from
such finality of judgment until its satisfaction.

WHEREFORE, the petition for review on certiorari in G.R.
No. 179814 and the special civil action for certiorari and
mandamus in G.R. No. 180021 are DENIED. The petition for
review on certiorari in G.R. No. 180021 is GRANTED. The
Assailed Decision dated July 19, 2007 and the Resolution dated
October 3, 2007 of the Court of Appeals are AFFIRMED with
the MODIFICATION that Wilfred Chiok is ordered to pay
Rufina Chua the principal amount of £9,563,900.00, with interest
at the rate of six percent (6%) per annum computed from October
25, 1995 until the date of finality of this judgment. The total
amount shall thereafter earn interest at the rate of six percent
(6%) per annum from the finality of judgment until its satisfaction.

No costs.
SO ORDERED.

Sereno,” C.J., Velasco, Jr. (Chairperson), Villarama, Jr.,
and Reyes, JJ., concur.

% G.R. No. 189871, August 13, 2013, 703 SCRA 439.
" Designated as Additional Member per Raffle dated November 9, 2015.
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THIRD DIVISION
[G.R. No. 190583. December 7, 2015]

MARIA PAZ FRONTRERAS y ILAGAN, petitioner, vs.
PEOPLE OF THE PHILIPPINES, respondent.

SYLLABUS

1. CRIMINAL LAW; REVISED PENAL CODE; THEFT; WHEN
COMMITTED; DEFINED.— Theft is committed by any
person who, with intent to gain but without violence against,
or intimidation of persons nor force upon things, shall take
personal property of another without the latter’s consent. Intent
to gain or animus lucrandi is an internal act that is presumed
from the unlawful taking by the offender of the thing subject
of asportation. Theft becomes qualified if it is among others,
committed with grave abuse of confidence.

2. ID.; ID.; QUALIFIED THEFT; ELEMENTS.— Conviction
for qualified theft committed with grave abuse of confidence
entails the presence of all the following elements: 1. Taking
of personal property; 2. That the said property belongs to another;
3. That the said taking be done with intent to gain; 4. That it
be done without the owner’s consent; 5. That it be accomplished
without the use of violence or intimidation against persons,
nor of force upon things; 6. That it be done with grave abuse
of confidence. On the other hand, the elements of corpus delicti
in theft are: (1) that the property was lost by the owner; and
(2) that it was lost by felonious taking.

3. REMEDIAL LAW; EVIDENCE; CONFESSION; A CONFESSION,
WHETHER JUDICIAL OR EXTRAJUDICIAL, IF
VOLUNTARILY AND FREELY MADE, CONSTITUTES
EVIDENCE OF A HIGH ORDER; RATIONALE.— A
confession, whether judicial or extrajudicial, if voluntarily and
freely made, constitutes evidence of a high order since it is
supported by the strong presumption that no sane person or
one of normal mind will deliberately and knowingly confess
himself to be the perpetrator of a crime, unless prompted by
truth and conscience. The admissibility and validity of a
confession, thus hinges on its voluntariness, a condition vividly
present in this case. x x x The language of the confession
letter was straightforward, coherent and clear. It bore no
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suspicious circumstances tending to cast doubt upon its integrity
and it was replete with details which could only be known to
the petitioner. Moreover, it is obvious that losing one’s job
in an administrative case is less cumbersome than risking one’s
liberty by confessing to a crime one did not really commit. It
is thus implausible for one to be cajoled into confessing to a
wrongdoing at the mere prospect of losing his/her job. The
petitioner’s declarations to Talampas show that she fully
understood the consequences of her confession. She also
executed the letter even before Finolan came to the Old Balara
branch, thus, negating her claim that the latter threatened her
with an administrative sanction.

4. CRIMINAL LAW; REVISED PENAL CODE; QUALIFIED

THEFT; IMPOSABLE PENALTY.— Under Article 310 of
the Revised Penal Code (RPC), the penalty for qualified theft
is two degrees higher than that specified in Article 309. x x x
Considering that the value involved in the present case exceeds
£22,000.00, the basic penalty is prision mayor in its minimum
and medium periods. Anent the graduation of penalty for
qualified theft and the imposition of incremental penalty for
the amount in excess of £22,000.00, the ruling espoused in
Ringor v. People is hereby adopted. Since the petitioner
committed qualified theft, the penalty shall be two degrees
higher or reclusion temporal in its medium and maximum
periods, which shall be imposed in its maximum period which
has a range of seventeen (17) years, four (4) months and one
(1) day to twenty (20) years. The incremental penalty shall
then be determined by deducting £22,000.00 from the amount
involved or P414,050.00. This will yield the amount of
$£392,050.00 which would then be divided by £10,000.00,
disregarding any amount less than £10,000.00. The end result
is that 39 years should be added to the principal penalty. The
total imposable penalty, however, should not exceed 20 years
and as such, the maximum imposable penalty in this case is
20 years of reclusion temporal. x x x A reduction in the
imposable penalty by one degreee is thus in order pursuant to
Article 64(5) of the RPC which states that when there are two
or more mitigating circumstances and no aggravating
circumtances are present, the court shall impose the penalty
next lower to that prescribed by law, in the period that it may
deem applicable, according to the number and nature of such
circumstances. As such, the penalty next lower in degree which
is prision mayor in its medium period should be imposed.
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Applying the Indeterminate Sentence Law, the minimum term
shall be taken from the penalty next lower or anywhere within
the full range of prision correccional or six (6) months and
one (1) day to six (6) years, while the indeterminate maximum
penalty shall be fixed anywhere within the range of prision
mayor in its medium period or eight (8) years and on (1) day
to ten (10) yers. The penalty imposed by the CA should thus
be modified to conform to the foregoing findings.

5. ID.; MITIGATING CIRCUMSTANCES; BASED ON THE
EXTRAJUDICIAL CONFESSION OF THE PETITIONER,
MITIGATING CIRCUMSTANCES OF VOLUNTARY
SURRENDER AND NOT INTENTION TO COMMIT SO
GRAVE A WRONG CAN BE APPRECIATED IN CASE
AT BAR; EXPLAINED.— Anent the appreciation of
mitigating circumstances, the Court agrees with the RTC that
the petitioner’s extrajudicial confession through the handwritten
letter coupled with her act of surrendering the redeemed pawn
tickets and thereafter going to the police station can be taken
as an analogous circumstance of voluntary surrender under
Article 13, paragraph 10 in relation to paragraph 7 of the RPC.
Based on the same extrajudicial confession, the petitioner is
also entitled to the mitigating circumstance of no intention to
commit so grave a wrong under paragraph 3 again in relation to
paragraph 10 both of Article 13. Based on her letter, the petitioner
misappropriated the redemption payments under her custody
and control because she was constrained by extreme necessity
for money. This is not to promote monetary crisis as an excuse
to commit a crime or to embolden a person entrusted with
funds or properties to feloniously access the same, but rather
to underscore the utmost consideration in the Court’s exercise
of its discretional power to impose penalties, that is — a guilty
person deserves the penalty given the attendant circumstances
and commensurate with the gravity of the offense committed.
From such standpoint, the Court finds it prudent that unless
the foregoing analogous mitigating circumstances are appreciated
in her favor, the petitioner will be penalized excessively.

APPEARANCES OF COUNSEL

Manuel R. Bustamante for petitioner.
The Solicitor General for respondent.



264 PHILIPPINE REPORTS

Frontreras vs. People

DECISION
REYES, J.:

Before the Court is a Petition for Review!' under Rule 45 of
the Rules of Court seeking to reverse and set aside the Decision?
dated July 29, 2009 of the Court of Appeals (CA) in CA-G.R. CR
No. 30909, which affirmed with modification the Decision® dated
May 8, 2006 of the Regional Trial Court (RTC) of Quezon City,
Branch 104, in Criminal Case No. Q-99-84626, convicting Maria
Paz Frontreras* y Ilagan (petitioner) of the crime of Qualified
Theft and sentencing her to suffer the penalty of reclusion
perpetua.

The Facts

The petitioner was the Vault Custodian of the 685 Old Balara,
Tandang Sora, Quezon City branch (Old Balara branch) of
Cebuana Lhuillier Pawnshop (Cebuana). She was tasked to safe
keep all the pawned items and jewelry inside the branch vault.
Likewise employed in the same branch were Teresita Salazar
(Salazar) and Jeannelyn Carpon (Carpon) who served as Branch
Manager and District Manager, respectively. Salazar was
responsible for the overall operation of the Old Balara branch
and was also tasked to handle the appraisal of pawned items
and the recording of such transactions. Carpon, on the other
hand, supervised the overall operations of the branches within
her district ensuring that they are operating within the objectives,
procedures, and policies of Cebuana; she also monitored the
district bank account and handled the appraisal of pawned items
and the recording of cash.’

' Rollo, pp. 9-31.

2 Penned by Associate Justice Normandie B. Pizarro, with Associate
Justices Martin S. Villarama, Jr. (now a member of this Court) and Jose
C. Reyes, Jr. concurring; CA rollo, pp. 136-155.

3 Issued by Judge Thelma A. Ponferrada; records (Vol. II), pp. 492-511.
4 Fronteras in other documents of the case.
> CA rollo, pp. 137-138.
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On October 27, 1998, a surprise audit was conducted at the
Old Balara branch by Cebuana’s internal auditors, Mila
Escartin (Escartin) and Cynthia Talampas (Talampas). The
audit revealed that 156 pieces of jewelry, with an aggregate
value of £1,250,800.00 were missing. A cash shortage of
P848.60 was likewise discovered. When the petitioner was asked
to explain the discrepancy, she told Escartin that she would
reduce her explanation into writing. The next day, an audit report
was sent to Marcelino Finolan (Finolan), Area Manager of
Cebuana.®

Upon receipt of the audit report on October 28, 1998, Finolan
immediately proceeded to the Old Balara branch to conduct an
investigation. He called Escartin and the petitioner for a meeting
during which the petitioner handed over several pawn tickets’
while Escartin gave him a handwritten letter made by the
petitioner,® which reads:

Oct. 28, 1998
Sa Kinauukulan:

Sir, nagconduct po ng audit kahapon Oct. 27, 1998 dito sa Old
Balara I at nadiskubre po na maraming nawawalang item. Sir ang
lahat pong ito ay mga sanla namin. Ang involve po dito ay ang
appraiser — Tess Salazar, Dist. Manager — Jeannelyn Uy Carpon,
at ako po Vault Custodian — Ma. Paz Frontreras. Yong iba pong
item ay mga tubos na at nakatago lang po ang papel. Nagsimula
po ito noong buwan ng Hulyo. Dala na rin pong matinding
pangangailangan sa pera. Ito lamang po ang tangi kong mailalahad
at iyan din po ang katotohanan.

Sumasainyo,

[signed]

Ma. Paz Fronteras’

6 Id. at 138.

7 TSN, December 13, 1999, pp. 10-13.
8 Folder of Exhibits, Exhibit “B”.

° Id.
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On May 10, 1999, an Information!® for Qualified Theft was
filed before the RTC against the petitioner, Salazar, and Carpon.
The accusatory portion of the Information reads:

That on or about the period comprised from June 6, 1998 up to
October 17, 1998, in Quezon City, Philippines, the above-named
accused, conspiring, confederating and mutually helping one another,
being then employed as the Branch Manager, District Manager and
Vault Custodian, respectively of [CEBUANA] represented by
[FINOLANT] located at Unit 1119 B & C 685 Tandang Sora, Old
Balara, Quezon City and such have free access to the jewelries pawned
to [CEBUANA], with grave abuse of confidence reposed on them
by their employer, with intent to gain and without the knowledge
and consent of the owner thereof, did then and there wilfully,
unlawfully and feloniously take, steal and carry away the amount
of P1,263,737.60, Philippine Currency, representing the value of
the jewelries and redemption payments, belonging to said
[CEBUANA], to the damage and prejudice of the said offended party
in the amount aforementioned.

CONTRARY TO LAW.!

Salazar and Carpon entered a “Not Guilty” plea upon
arraignment on July 13, 1999.'2 The petitioner likewise pleaded
“Not Guilty” during her arraignment on August 9, 1999.1

Trial thereafter ensued. According to prosecution witness
Finolan, aside from receiving the petitioner’s handwritten letter
on October 28, 1998, the petitioner also gave him original pawn
tickets, the back portion of which showed the signatures of their
respective pledgors. These signatures mean that the pledgors
have already redeemed the jewelry covered by each ticket by
paying the amount for which they stand as a security. No payments
were, however, recorded nor turned over to the pawnshop. The
petitioner also intimated to him that Carpon took some of such

10 Records (Vol. T), pp. 1-2.
N q.

12 1d. at 172.

3 1d. at 178.



VOL. 774, DECEMBER 7, 2015 267

Frontreras vs. People

cash payments but failed to return the same.!* These declarations
were corroborated by the testimonies of the other prosecution
witnesses, Escartin'® and Talampas.'®

All of the accused took the witness stand and proffered in
defense that the internal audit for June, July, August and
September of 1998 showed no report of anomaly or shortage;
that had there been any anomaly or shortage, it could have been
discovered thru the periodic audit being conducted by Cebuana;
they were not holding cash and there was no complaint from
clients regarding missing pawned items.!”

Carpon denied liability for the missing jewelry and redemption
payments and averred that she had no official capacity to hold
cash for Cebuana and that the pawned items were handled by
the vault custodian. When Finolan asked her about the missing
items, she told him there was none. She was brought to the
police station and then submitted for inquest but was thereafter
released based on insufficiency of evidence.!®

Salazar was absent on October 27 and 28, 1998 because she
was sick. She was surprised when she was informed that there
are missing pawned items at the Old Balara branch because
Finolan conducts an audit twice a month."

The petitioner claimed that Finolan and the auditor prodded
her to admit liability for the missing pawned items otherwise an
administrative case will be filed against her. The prospect of
losing her job frightened her. The police car outside the Old
Balara branch also intimidated her. She was brought to the police
station and was eventually subjected to inquest proceedings but

14 TSN, October 5, 1999, pp. 6-14, 16-17, TSN, December 13, 1999,
pp- 4-6, 12-13, 16-17.

15 TSN, June 19, 2000, pp. 4-5, 13-14.

16 TSN, November 7, 2001, pp. 6-9, 12-13, 15-19, 23-24.
17 Records (Vol. II), p- 502.

8 Id. at 502-505.

1 Id. at 505-506.
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was released for lack of evidence. She denied that there were
missing jewelries from the Old Balara branch. She stressed that
what was actually missing was cash, over which she had no
custodial duty.?

On rebuttal, Finolan clarified that the purpose of the spot/
surprise audit was to check for fake or over-appraised pawned
items and not to check for inventory anomalies.?!

The Ruling of the RTC

In a Decision?* dated May 8, 2006, the RTC found sufficient
circumstantial evidence establishing that the petitioner perpetrated
the offense. The petitioner was entrusted with the position of
vault custodian tasked with the responsibility for all pawned
wares and to make sure that they were all intact and safely kept
in the vault. During the audit, there were open items (unredeemed
pawned items) which she could not locate.

She had in her possession pawn tickets pertaining to items
which were already redeemed. She surrendered the pawn tickets
to Finolan, but without the corresponding redemption payment.
Her position of vault custodian created a high degree of confidence
between her and the pawnshop which she gravely abused.”®* Based
on the appraisal value of the pieces of jewelry covered by the
pawn tickets surrendered by the petitioner during audit but without
the corresponding redemption payment, Cebuana suffered injury
in the aggregate sum of £414,050.00.%

The petitioner’s co-accused Salazar and Carpon were acquitted
on the ground of reasonable doubt. Accordingly, the dispositive
portion of the RTC decision reads as follows:

20 1d. at 507-508.
2 1d. at 508.
2 Id. at 492-511.
2 Id. at 509.
M Id. at 509-511.
3 Id. at 511.
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WHEREFORE, the Court finds [the petitioner] guilty beyond
reasonable doubt as principal of the crime of QUALIFIED THEFT
defined and penalized in Article 310 of the Revised Penal Code,
sentencing her therefor to an indeterminate penalty of fourteen (14)
years and eight (8) months of reclusion temporal as minimum to
twenty (20) years of reclusion temporal as maximum, and ordering
her to pay to [Cebuana] the amount of P414,050.00.

On ground of reasonable doubt, judgment is hereby rendered
acquitting accused [Salazar] and [Carpon] of the offense charged
against them.

SO ORDERED.?

The petitioner moved for reconsideration arguing for her
acquittal for failure of the prosecution to establish her guilt
beyond reasonable doubt. She also questioned the correctness
of the penalty imposed by the RTC.?’

In an Order?® dated November 6, 2006, the RTC denied
reconsideration on its finding of guilt but it reduced the penalty
it had earlier imposed to four (4) years, two (2) months and
one (1) day of prision correccional as minimum to ten (10) years
and one (1) day of prision mayor as maximum, explaining thus:

The Court is however inclined to reduce the penalty by considering
the surrender of the pawn tickets as a mitigating circumstance
analogous to voluntary surrender under Article 13, paragraph 7,
and the necessity mentioned in the handwritten explanation as
analogous to incomplete justification under Article 11, paragraph
4, x x x in relation to Article 13, paragraph 1, of the Revised Penal
Code.”

Consequently, the previous RTC ruling was modified as follows:

WHEREFORE, the Court maintains the Decision dated May 8,
2006 finding [the petitioner] guilty beyond reasonable doubt as

%6 14,

27 Id. at 512-515.
B Id. at 525-540.
2 Id. at 539.
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principal of the crime of QUALIFIED THEFT defined and penalized
in Article 310 of the Revised Penal Code, and, considering the two
analogous mitigating circumstances, modifies the penalty by
sentencing her therefor to an indeterminate penalty of four (4) years,
two (2) months and one (1) day of prision correccional as minimum
to ten (10) years and one (1) day of prision mayor as maximum,
and ordering her to pay to [CEBUANA] the amount of £414,050.00

SO ORDERED.?®

Undeterred, the petitioner filed a Motion for Amendment of
Modified Penalty®!' arguing that the RTC erred in the application
of the Indeterminate Sentence Law. The RTC denied the motion
in an Order?? dated March 8, 2007.

The Ruling of the CA

The petitioner appealed to the CA contending that the inferences
made by the RTC were based on unfounded facts, since: (a)
based on the audit reports for June, July, August and September
of 1998, there were no anomalies occurring in Cebuana; (b) no
evidence was presented tending to prove that the petitioner had
the exclusive right to enter the pawnshop’s vault; (¢) no complaint
from clients regarding the missing pawned items was ever filed.*

The CA rejected the petitioner’s arguments and upheld the
RTC’s findings and conclusions. The CA observed that the audits
were actually not audit reports per se but rather reports made in
order to determine the profitability of the pawnshop. Even if
they are considered as regular audits, their nature will not preclude
the existence of fraud because they were conducted only for the
purpose of ascertaining fake items or if there was over-appraisal.**

Anent the petitioner’s insinuation that another person could
have accessed the vault, the CA held:

30 1d. at 540.

31U Id. at 541-543.

32 Id. at 547-549.

33 CA rollo, pp. 76-77.
3 Id. at 145-146.
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[O]nly the Vault Custodian and the Area Manager, Finolan in this
case, knows the combination of the vault. Finolan, however, has
no keys to the main door of the branch and likewise has no keys to
the inner door/gate of the branch. Furthermore, nobody is allowed
to enter the vault without the presence of the Vault Custodian. Thus,
there is simply no way for Finolan or any other person for that
matter, to have been able to remove items from the vault. Considering
the circumstances and the safe-guards employed, it is absurd to impute
the crime to any person other than [the petitioner].

[The petitioner], on the other hand, as Vault Custodian, has daily
and unsupervised access to the vault. Again, she has the duty to
ensure the safe-keeping of all the pawned items and jewelry inside
the branch vault. If there was any loss, she should have immediately
reported it to her superiors. The fact that she failed to do so leads
to a reasonable inference that she is the author of the loss.?* (Citations
omitted and underscoring in the original)

The CA further held that the absence of any complaint from
Cebuana’s clients does not necessarily mean that there was no loss.
In the pawnshop business, it is not uncommon for people to
fail to redeem the valuables they pawned. The CA, thus, concluded
that the prosecution was able to establish: (1) the fact of loss;
(2) that the loss was due to an unlawful taking; and (3) that the
unlawful taking was committed with grave abuse of confidence.*®

The CA, however, disagreed with the RTC that the return by
the petitioner of the pawn tickets can be deemed as the mitigating
circumstance of voluntary surrender. The CA explained that the
petitioner did not surrender herself to a person in authority and
thus modified the penalty imposed on her to reclusion perpetua.”’

Accordingly, the CA Decision®® dated July 29, 2009 was
disposed in this manner:

WHEREFORE, the instant appeal is DISMISSED for lack of
merit and the assailed decision is AFFIRMED with MODIFICATION

35 Id. at 146-147.
36 Id. at 147-148.
37 Id. at 152-154.
38 Id. at 136-155.
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in that the [petitioner] is sentenced to suffer the penalty of reclusion
perpetua.

SO ORDERED.* (Emphasis in the original)

The petitioner moved for reconsideration*® but her motion
was denied in the CA Resolution*' dated December 18, 2009.
Hence, the present petition*? arguing that the CA:

L.

COMMITTED SERIOUS ERROR IN NOT FINDING THAT THE
TRIAL COURT GRAVELY ERRED IN RENDERING JUDGMENT
UPON CONJECTURES AND SURMISES VIS-A-VIS THE
ABSENCE OF CIRCUMSTANTIAL EVIDENCE.

I1.

COMMITTED AN ERROR OF LAW BY CONCLUDING THAT
THE PETITIONER HAS TO SUFFER THE PENALTY OF
RECLUSION PERPETUA.#

The Ruling of the Court
The Court denies the petition.

Theft is committed by any person who, with intent to gain but
without violence against, or intimidation of persons nor force
upon things, shall take personal property of another without the
latter’s consent.* Intent to gain or animus lucrandi is an internal
act that is presumed from the unlawful taking by the offender
of the thing subject of asportation.* Theft becomes qualified if
it is among others, committed with grave abuse of confidence.*

3 Id. at 154-155.
40 1d. at 156-169.
4 1d. at 223-227.
42 Rollo, pp. 9-31.

B Id. at 14.
44

Revised Penal Code, Article 308, paragraph 1.
4 People v. Anabe, 644 Phil. 261, 282 (2010).
46 1d.; Revised Penal Code, Article 310.
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Conviction for qualified theft committed with grave abuse
of confidence entails the presence of all the following elements:

Taking of personal property;

That the said property belongs to another;

That the said taking be done with intent to gain;

That it be done without the owner’s consent;

That it be accomplished without the use of violence or
intimidation against persons, nor of force upon things;
6. That it be done with grave abuse of confidence.*’

AW

On the other hand, the elements of corpus delicti in theft
are: (1) that the property was lost by the owner; and (2) that
it was lost by felonious taking.*

The evidence on record shows that the foregoing elements
are present in this case. The prosecution has established beyond
reasonable doubt that the petitioner unlawfully deprived Cebuana
of cash/money when she took out pawned items and released
them to redeeming pledgors in exchange for redemption payments
which she, however, did not turnover to the pawnshop, and instead
pocketed them for her own gain. She gravely abused the confidence
concurrent with her sensitive position as a vault custodian when
she exploited her exclusive and unlimited access to the vault to
facilitate the unlawful taking. Her position entailed a high degree
of confidence reposed by Cebuana as she had been granted daily
unsupervised access to the vault.* Also, the petitioner knew
the combinations of the branch’s vault*® and nobody was allowed
to enter the vault without her presence.®

The petitioner gravely abused such relation of trust and
confidence when she accessed and released the pawned items
under her custody, received the payments for their redemption

47 People v. Mirto, 675 Phil. 895, 906 (2011).

4 Gan v. People, 550 Phil. 133, 161-162 (2007).
49 CA rollo, p. 147.

50 TSN, February 7, 2000, pp. 3-4.

S Id. at 10.
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but failed to record such redemption and remit the payments to
the cash collections of Cebuana. Without the authority and consent
of her employer, she repeatedly took and appropriated for herself
the redemption payments paid for the pawned items with the
aggregate appraised value of P414,050.00,% viz:

Pawn Ticket No. Appraisal Value Pawn Ticket No. Appraisal Value

041487 P 13,000.00 043930 5,600.00
041818 2,000.00 043716 2,000.00
045453 1,500.00 044477 2,100.00
043874 2,400.00 044980 3,700.00
043875 700.00 044852 1,700.00
043876 500.00 043029 13,500.00
046047 600.00 043028 20,000.00
046019 500.00 043026 8,000.00
045960 2,700.00 045008 2,300.00
044271 5,200.00 044561 2,400.00
043002 18,000.00 046159 2,300.00
045777 6,500.00 045722 1,500.00
042934 17,700.00 042160 14,000.00
044586 8,200.00 041983 20,000.00
043970 5,000.00 042137 19,500.00
043796 3,800.00 042144 6,000.00
043647 6,500.00 042138 15,500.00
044061 6,500.00 045957 1,300.00
044235 5,000.00 046030 3,000.00
044130 1,100.00 041568 13,700.00
043844 1,200.00 043281 7,800.00
044867 4,000.00 042712 22,000.00
044903 3,000.00 042576 13,000.00
044714 2,500.00 043394 10,000.00
044938 2,300.00 043395 16,000.00
042988 2,500.00 042147 7,500.00
045029 2,300.00 041972 15,000.00
043858 5,500.00 044060 12,000.00
043766 3,500.00 043027 7,000.00
043641 1,750.00 042987 2,500.00
045068 2,000.00 043035 5,200.00

32 Folder of Exhibits, Exhibits “D”-“D-61".
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Intent to gain can be deduced from the petitioner’s possession
of the foregoing pawn tickets which were surrendered, together
with the redemption payment by their respective pledgors. She
submitted them during the spot audit along with a confession
letter stating that portions of the £1,250,800.00 missing value
of jewelry were actually already redeemed, thus:

Yung iba pong item ay mga tubos na at nakatago lang po ang papel.
Nagsimula po ito noong buwan ng Hulyo. Dala na rin po ng matinding
pangangailangan sa pera. Ito lamang po ang tangi kong mailalahad
at iyan din po ang katotohanan.>

The tenor of the foregoing declaration and the circumstances
of the petitioner at the time she wrote and signed it, all militate
against her bare allegation that she was threatened with an
administrative case unless she admits her transgression.

The petitioner wrote and signed the confession letter
spontaneously. When Escartin asked her if there are any problems
in the Old Balara branch, the petitioner answered that she will
write down her explanation and will submit it to Escartin.>
The petitioner also told Talampas that if she will escape, she
will just be afraid that someone will go after her and that she
will just face the consequences.”® Talampas then saw the petitioner
make and sign the confession letter.’®* When Finolan went to
the Old Balara branch for further investigation, Escartin handed
her the confession letter from the petitioner.”’

The language of the confession letter was straightforward,
coherent and clear. It bore no suspicious circumstances tending
to cast doubt upon its integrity and it was replete with details
which could only be known to the petitioner. Moreover, it is
obvious that losing one’s job in an administrative case is less
cumbersome than risking one’s liberty by confessing to a crime

33 Id. at Exhibit “B”.

34 TSN, June 19, 2000, pp. 13-14.
33 TSN, November 7, 2001, p. 17.
5 Id. at 18-19.

57 TSN, October 5, 1999, pp. 9-10.
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one did not really commit. It is thus implausible for one to be
cajoled into confessing to a wrongdoing at the mere prospect
of losing his/her job. The petitioner’s declarations to Talampas
show that she fully understood the consequences of her confession.
She also executed the letter even before Finolan came to the
Old Balara branch, thus, negating her claim that the latter
threatened her with an administrative sanction.

A confession, whether judicial or extrajudicial, if voluntarily
and freely made, constitutes evidence of a high order since it is
supported by the strong presumption that no sane person or one
of normal mind will deliberately and knowingly confess himself
to be the perpetrator of a crime, unless prompted by truth and
conscience. The admissibility and validity of a confession, thus
hinges on its voluntariness,* a condition vividly present in this case.

The petitioner’s extrajudicial written confession coupled with
the following circumstantial evidence all point to her as the
perpetrator of the unlawful taking:

1.  OnOctober27, 1998, Escartin and Talampas conducted
a spot audit at the Old Balara branch of Cebuana.*’

2. Escartin counter-checked the computer list of all pawned
items not yet redeemed vis-a-vis the actual stocks in
the vault and discovered that there were missing items.*

3. Escartin asked the petitioner if there are any problems
in the branch. The latter answered that she will just
write down everything that happened and hand over her
explanation to Escartin.¢!

4.  After receiving the audit report on October 28, 1998,
Finolan proceeded to the Old Balara branch and conducted
an investigation.®

5. When Talampas reported for work on October 28, 1998,
the petitioner told her that she thought about what

w

8 People v. Satorre, 456 Phil. 98, 107 (2003).
3 TSN, June 19, 2000, pp. 5-6.

O Id. at 11.

ol Id. at 13-14.

2 TSN, October 5, 1999, pp. 8-9.
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happened and that she is afraid that someone will be
going after her if she will run away and so she has to
face the consequences.®

6. Talampas thereafter saw the petitioner write and sign
a confession letter.*

7. The letter was given to Finolan when he went to the
Old Balara branch to investigate.®

8. In the letter, the petitioner admitted that some of the
missing pawned items were already redeemed. She also
stated that she had “extreme need for money.”

9. The petitioner then handed over to Finolan original pawn
tickets.®’

10. Finolan observed that the pawn tickets were already
redeemed or paid by their respective pledgors as evidenced
by their signatures of validation.®

11. There are no records of redemption transactions under
the said pawn tickets.®

12. The petitioner did not convey any redemption payment
to Finolan or to the pawnshop.”

Penalty

Under Article 3107 of the Revised Penal Code (RPC), the
penalty for qualified theft is two degrees higher than that specified
in Article 309 which states:

Art. 309. Penalties.—Any person guilty of theft shall be
punished by:

8 TSN, November 7, 2001, p. 17.

% Id. at 18-19.

8 TSN, October 5, 1999, p. 10.

% CA rollo, p. 224.

7 TSN, October 5, 1999, p- 17; TSN, November 7, 2001, p. 24.
%8 TSN, December 13, 1999, pp. 12-13.

8 Id. at 14.

0 1d. at 15.

71 Art. 310. Qualified theft. — The crime of theft shall be punished by
the penalties next higher by two degrees than those respectively specified



278 PHILIPPINE REPORTS

Frontreras vs. People

1. The penalty of prision mayor in its minimum and medium
periods, if the value of the thing stolen is more than 12,000 pesos
but does not exceed 22,000 pesos, but if the value of the thing
stolen exceeds the latter amount the penalty shall be the maximum
period of the one prescribed in this paragraph, and one year for
each additional ten thousand pesos, but the total of the penalty
which may be imposed shall not exceed twenty years. In such
cases, and in connection with the accessory penalties which may be
imposed and for the purpose of the other provisions of this Code,
the penalty shall be termed prision mayor or reclusion temporal, as
the case may be.

x X X X (Emphasis ours and italics in the original)

Considering that the value involved in the present case exceeds
£22,000.00, the basic penalty is prision mayor in its minimum
and medium periods.

Anent the graduation of penalty for qualified theft and the
imposition of incremental penalty for the amount in excess of
$£22,000.00, the ruling espoused in Ringor v. People™ is hereby
adopted.

Since the petitioner committed qualified theft, the penalty
shall be two degrees higher or reclusion temporal in its medium
and maximum periods,” which shall be imposed in its maximum
period which has a range of seventeen (17) years, four (4) months
and one (1) day to twenty (20) years.”

The incremental penalty shall then be determined by deducting
£22.000.00 from the amount involved or £414,050.00. This
will yield the amount of £392,050.00 which would then be divided

in the next preceding article, if committed by a domestic servant, or with
grave abuse of confidence, or if the property stolen is motor vehicle, mail
matter or large cattle or consists of coconuts taken from the premises of the
plantation or fish taken from a fishpond or fishery, or if property is taken
on the occasion of fire, earthqua